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Umteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 8976 

National War Labor Board et al., appellants 

v. 

Farrell-Cheek Steel Company, appellee 


APPEAL PROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This case is here on appeal from an order of the District 
Court of the United States for the District of Columbia entered 
on February 20, 1945, overruling appellants’ alternative motion 
to dismiss the complaint or for summary judgment (Appel¬ 
lants’ App. 30). The order allowing a special appeal was made 
on September 20, 1945 (Appellants’ App. 31). Jurisdiction to 
i review the order of the District Court is conferred by Section 
i 101 of Title 17 of the District of Columbia Code. 

STATEMENT OF THE CASE 

This action was brought by the appellee, Farrell-Cheek Steel 
Company (the “Company”), against the National War Labor 
Board (the “Board”), its officers and members, and Fred M. 
Vinson, as Director of Economic Stabilization. The complaint, 
as amended, seeks a declaration, generally, as to the procedural 
prerequisites to the issuance of directive orders by the Board, 
the standards affecting their content, and the legal effect of 
such orders; and, specifically, that a certain directive order is- 




sued by the Board on July 12, 1944, is void and unenforceable. 
It also requests an injunction to restrain the Board from further 
publishing the challenged order, to compel it publicly to ex¬ 
punge - the order from its records, and to restrain all the ap¬ 
pellants from taking any action to compel the Company to 
comply with the order. 

The appellants moved alternatively for dismissal or for sum¬ 
mary judgment on the grounds that the court lacked jurisdic¬ 
tion of the subject matter and that the complaint failed to 
state a claim on which relief could be granted (Appellants’ 
App. 16). This Court’s rulings in Employers Group of Motor 
Freight Carriers, Inc. v. National War Labor Board, 79 App. 
D. C. 105, 143 F. (2d) 145, cert. den. 323 U. S. 735; National 
War Labor Board v. Montgomery Ward & Co., Incorporated, 
79 App. D. C. 200,144 F. (2d) 528, cert. den. 323 U. S. 774; and 
National War Labor Board v. United States Gypsum Company, 
79 App. D. C. 239, 145 F. (2d) 97, cert. den. 65 S. Ct. 857, were 
urged in the District Court as dispositive of the case. After oral 
argument, Mr. Justice O’Donoghue entered an order, on Feb¬ 
ruary 20, 1945, overruling the appellants’ motion. From that 
order, this appeal is taken. 

The proceedings attending the issuance of the challenged 
Board order of July 12,1944, are set forth in the complaint, sub¬ 
stantially as follows: 

The Company operates a plant at Sandusky, Ohio, for the 
manufacture and processing of electric cast steel products. In 
March 1943, the National Labor Relations Board certified the 
United Automobile, etc. Workers of America, C. I. 0. (the 
“Union”), as the bargaining agency for the Company’s pro¬ 
duction employees. WTien negotiations between the Company 
and the Union and attempted conciliation by the Conciliation 
Service of the Department of Labor failed to accomplish a 
collective bargaining agreement, the Secretary of Labor, in 
August 1943, certified the dispute to the National War Labor 
Board. The Board thereupon transmitted the case to its 
Fifth Regional Board at Cleveland, Ohio, which appointed 
a tripartite panel to hear the issues in dispute. Hearings, 
attended by representatives for the Company and the Union, 
were held before the panel on November 4, 5, and 15, 1943. 
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In January 1944, the panel issued its report and recommenda¬ 
tion, and, in accordance with Board policy, the Company then 
filed its written comments on the panel’s report with ‘ the 
Regional Board, simultaneously demanding a public hearing 
before the Regional Board (Appellants’ App. 4—6). 

On March 18, 1944, without further hearing, the Regional 
Board issued an “Interim Directive Order,” providing terms 
and conditions of employment to govern the relations between 
the parties; action on certain questions with respect to wages 
was deferred for further consideration. On March 2$. 1944, a 
hearing on the wage issues, attended by Company and Union 
representatives was held before the Wage Stabilization Di¬ 
vision of the Regional Board. On April 1, 1944, the Regional 
Board issued its “Final Directive Order” which affirmed the 
provisions of the interim order and decided the wage issues 
(Appellants’ App. 6-S). 

Thereafter, on April 14, 1944, the Company filed with the 
National Board, a petition for review of the Regional Board 
orders, requesting an oral hearing before the National Board. 
On July 12, 1944, the National Board, without further hearing 
and pursuant to its powers under Executive Order 9017, the 
executive orders, directives, and regulations issued under the 
Act of October 2,1942, and the War Labor Disputes Act, issued 
the directive order which is challenged in this proceeding. The 
Company’s petition for reconsideration was denied (Appellants’ 
App. 8-9). 

It is alleged that the directive order of July 12, 1944 is void 
because its issuance and the procedures followed in connection 
with its issuance are in violation of the Constitution and the 
laws of the United States, particularly Section 7 of the War 
Labor Disputes Act; that, pursuant to a conspiracy and con¬ 
certed plan and program entered into among them to compel 
the Company’s compliance with the directive order of July 
12, 1944, certain action directed to that end was taken by the 
appellants and other Government agencies and officials; and 
that the Board contends that it may issue directive orders with¬ 
out regard to the provisions of the War Labor Disputes Act 
and may compel compliance with its orders, whereas the Com¬ 
pany is of the contrary view (Appellants’ App. 9-13, passim). 


! 
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In support of their motion to dismiss the complaint or for 
summary judgment, the appellants submitted affidavits of 
William H, Davis and Fred M. Vinson. William H. Davis, the 
then Chairman of the National W r ar Labor Board, affirmed that 
the Board had no power to enforce the directive order chal¬ 
lenged in the suit, had neither threatened to take action nor 
taken action to support it, and had not referred the matter 
of the Company’s noncompliance with the order to the Presi¬ 
dent or to the Director of Economic Stabilization (Appellants’ 
App. IS). Fred M. Vinson, the then Director of Economic 
Stabilization, said that the matter of the Company’s noncom¬ 
pliance with the directive order of the Board had not been re¬ 
ported to him, that he had neither threatened to take action nor 
taken action to effectuate compliance with the order, and that 
he was not then advised what action, if any, he would take 
pursuant to his discretion under Executive Order 9370 should 
the matter be reported to him (Appellants’ App. 17). A sup¬ 
plemental affidavit of Lloyd K. Garrison, a public member of 
the Board, was filed thereafter, prior to hearing on the motion, 
setting forth events which had occurred after the motion had 
been filed. He stated that, in light of a work stoppage which 
had persisted at the Company’s plant since September 11,1944, 
the Company’s noncompliance with the challenged directive 
order had been reported by the Board to the President on Sep¬ 
tember 22, for such action as he deemed appropriate; that the 
President, by executive order dated September 23, 1944. had 
authorized and directed the Secretary of W~ar to take possession 
of and operate the Company’s plants and facilities; and that 
the Secretary of W’ar, pursuant to the Presidential order, had 
taken possession of and was then operating those properties. 1 
It also appeared from this supplemental affidavit that the mat¬ 
ter of the Company's noncompliance had been reported to the 
Director of Economic Stabilization, but that he had advised the 
Board that sanctions under Executive Order 9370 could not 

1 On August 2S, 1945, the Acting Secretary of War, pursuant to Executive 
Order 9003 (10 Fed. Reg. 10900), issued his order directing that Govern¬ 
ment possession, control and operation of the properties be terminated. In 
accordance with that order. Government possession, control and operation 
were terminated at 7 p. m., on August 28, 1945. 
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be applied in the case “without impeding the war effort” 
(Appellants’ App. 19-23). 

STATUTE AND EXECUTIVE ORDERS INVOLVED 

The pertinent provisions of Section 7 of the War Labor Dis¬ 
putes Act (57 Stat. 166, 50 U. S. C. App., § 1507), Executive 
Order 9017 (7 Fed. Reg. 237, 50 U. S. C. App. § 1507 note), Ex¬ 
ecutive Order 9250 (7 Fed. Reg. 7871, 50 U. S. C. App., § 901 
note), and Executive Order 9370 (8 Fed. Reg. 11463, 50U. S.C. 
App., § 1507 note) are set forth in Appendix I, at the end of 
this brief (infra, pp. 19-23). 

STATEMENT OF POINTS 

I. The District Court has no jurisdiction of the subject mat¬ 
ter of the action. 

A. The amended complaint does not present a justi¬ 
ciable controversy with the appellants, or with any of 
them. 

B. The suggested controversies between the Company 
and the appellants have become moot. 

C. The action is in effect one against the United States, 
to which the United States has not consented. 

II. The complaint fails to state a claim against the appel¬ 
lants, or any of them, upon which relief can be granted. 

III. The District Court erred in overruling the appellants’ 
motion to dismiss the complaint or for summary judgment. 

ARGUMENT 

I. The District Court has no jurisdiction of the subject matter 

of the action 

A. The amended complaint does not present a justiciable controversy with 
the appellants, or with any of them 

The primary and basic question posed by the appellants’ 
motion is whether the complaint presents a controversy jus¬ 
ticiable by the District Court. The decisions of this Court in 
Employers Group of Motor Freight Carriers, Inc. v. National 
War Labor Board, 79 App. D. C. 105, 143 F. (2d) 145, cert, 
den., 323 U. S. 735; National War Labor Board v. Montgom¬ 
ery Ward & Co., Incorporated, 79 App. D. C. 200, 144 F. (2d) 

669765—15 - 2 
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528, cert, den., 323 U. S. 774; and National War Labor Board 
v. United States Gypsum Company, 79 App. D. C. 239, 145 F. 
(2d) 97, cert. den. 65 S. Ct. 857; make it clear that this question 
must be answered in the negative. Those three decided cases 
were substantially similar to the present one. Because none of 
them presented a justiciable controversy, this Court directed 
their dismissal. Dismissal of the present suit is required for 
the same reason. 

In the District Court, the Company vigorously insisted that 
the decisions noted above were inapplicable. Its action, it 
urged, is different, since it seeks not a review of a Board de¬ 
cision, but, rather, a determination of alleged controversies be¬ 
tween the Company and the appellants: first, with respect to 
the effect and application of what the Company terms, the 
“procedural and jurisdictional” provisions of Section 7 of the 
War Labor Disputes Act; and, second, with respect to the 
Board’s alleged assertion that its directive orders are binding 
and enforceable and that noncompliance therewith may be 
punished. The alleged conspiracy among the appellants and 
other Government agencies and officials to compel the Com¬ 
pany’s compliance with the Board’s order is also advanced as a 
distinguishing factor. 

The claim stated here, however, is the same, in all vital re¬ 
spects, as that stated in each of the three prior cases. Each 
of the complaints seeks a judicial declaration with respect to 
suggested controversies between noncompliant management, on 
the one hand, and the National War Labor Board, its officers and 
members, and the Director of Economic Stabilization, on the 
other. In all, the purported controversies involve the right 
of management to a public hearing by the Board on the merits 
of the dispute. Montgomery Ward, Gypsum, and the present 
case endeavor to submit for judicial determination the legal 
effect of Board decisions allegedly not reached independently 
but in reliance on prior decisions of subordinate agencies of the 
Board; allegedly made on the basis of general Board policies 
rather than on evidence of record; and whose terms allegedly 
are such as are not customarily included in collective bar¬ 
gaining agreements, are unfair and inequitable to employer 
and employees, and are contrary to the provisions of the Na- 
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tional Labor Relations Act and other applicable laws. In 
Gypsum , as in the instant case, Board action and statements 
of its officials are cited as demonstrating an intent and a pro¬ 
gram to enforce compliance with the challenged directive 
orders of the Board; and reports of noncompliance to the Di¬ 
rector of Economic Stabilization and to the President are 
urged as showing the defendants’ attempted enforcement of the 
orders. 

The present action stands on the very same footing as Em¬ 
ployers Group, Montgomery Ward, and Gypsum. As in those 
cases, so here, the complaint presents no justiciable contro¬ 
versy requisite for the cognizance of the Federal courts, and 
should have been dismissed. 

There is no force in the argument advanced by the Company 
in the District Court, that the specific statutory provisions in 
the War Labor Disputes Act requiring notice and public hear¬ 
ing and compliance with certain standards for Board decisions 
give one the right to a judicial determination whether those 
provisions must have been and have been complied with in the 
issuance of a particular directive order. Not only has that very 
issue been foreclosed by the prior rulings of this Court; 2 it is 
clear, on independent legal analysis, that no such judicial in¬ 
quiry is appropriate. 

The language employed in a statute does not in itself deter¬ 
mine whether its provisions shall be construed as mandatory, 
in the sense that failure to comply therewith vitiates the ac¬ 
tion taken under the statute, or merely directory. The facts 
and circumstances prevailing at the time of enactment of the 
statute must be examined; the purposes sought to be accom¬ 
plished and rights and duties intended to be affected, curtailed, 
or bestowed thereby must be considered. United States v. 
Morgan, 222 U. S. 274; Erhardt v. Schroeder, 155 U. S. 124; 

3 The issue was raised and decided, for example, in the Montgomery Ward 
case, where the brief filed by Ward (p. IS) makes the following argument, 
among others, in support of its claim that the complaint presents a justiciable 
controversy: “• * * the Board may be enjoined when it ‘exceeds its 

jurisdiction’ or ‘violates the provisions describing its functions.’ The com¬ 
plaint in the present case charges both a lack of jurisdiction and a violation 
of the statutory command to act only after a ‘hearing.’ ” This Court, never¬ 
theless, directed dismissal of the complaint. 


I 
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Vaughan v. John G. Winston Co., S3 F. (2d) 370 (C. C. A. 10); 
of. Triangle Candy Co. v. United States, 144 F. (2d) 195 
(C. C. A. 9). It is significant to determine whether the stat¬ 
utory provisions are or are not intended to confer any sub¬ 
stantial rights upon the parties who rely thereon to challenge 
the validity of an official act done pursuant thereto or to pro¬ 
tect any existing rights which such parties may have. It is 
clear that Section 7 of the War Labor Disputes Act was not 
designed to do either. 

Directive orders of the National War Labor Board, wffiich 
are the official acts in which the administrative process pro¬ 
vided by Section 7 culminates, cannot in any wise affect the 
legal rights of any person. Employers Group; Montgomery 
Ward; Gypsum. And no one, by virtue of that section, has the 
right to challenge the validity of those official acts. Ibid. It 
would be a perversion of the Congressional intent, we submit, 
if there were read into Section 7, a purpose to permit persons, 
though clearly they cannot be heard to impugn the orders them¬ 
selves, to put in question in the courts the Board proceedings 
attending the cosummation of such nonreviewable orders. 

United States v. Morgan, 222 U. S. 274, is a case in point. 
The Pure Food and Drug Act of June 30, 1906, 34 Stat. 768, 
provided that when, on analysis by the Department of Agricul¬ 
ture, an article was found to be adulterated, “notice shall be 
given to the party from whom the sample was obtained. Any 
party so notified shall be given an opportunity to be heard.” 
If it then appeared that he had violated the statute, the Secre¬ 
tary of Agriculture was required to certify that fact to the 
proper district attorney, who, without delay, was required to 
“institute appropriate proceedings” by indictment, or libel for 
condemnation, or both. The defendants contended that they 
had not been given notice and a preliminary hearing by the 
Department of Agriculture, and that accordingly the indict¬ 
ment on which their conviction was procured was invalid. The 
Supreme Court upheld the indictment. Noting that the hear¬ 
ing provided by the Act was not “judicial,” and that an ad¬ 
verse finding by the Secretary of Agriculture was “not binding,” 
the Court, searching the intent of the* statute, held that “the 
provision as to the hearing is administrative” merely. 222 
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U. S. 274, at 281. The holding of the Morgan case was recently 
reaffirmed in United States v. Dotterweich, 320 U. S. 279. 

Manifestly, the provisions of Section 7 of the War Labor 
Disputes Act are but administrative in character—intended for 
the guidance of the National War Labor Board and not in any 
sense “intended as a guard of rights or property.” Erhardt v. 
Schroeder, loo U. S. 124, at 130. 1 * 3 

Even were we to assume that Congress did intend to vest 
rights in parties to Board proceedings to insist on compliance 
with the procedural provisions and standards for Board action 
set forth in Section 7; it is plain that Congress simultaneously 
withdrew the protection of such rights from the broad equitable 
jurisdiction of the Federal district courts. Cf. Switchmen’s 
Union v. National Mediation Board, 320 t). S. 297; General 
Committee v. M.-K.-T. R. Co., 320 U. S. 323. 4 

In this proceeding, as in the Switchmen’s Union and M.-K.-T . 
R. Co. cases, “Congress has not expressly authorized judicial re¬ 
view” ; and the “type of the problem involved and the history 
of the statute in question” permit only the one conclusion: 
Congress intended that the processes of adjudication and litiga¬ 
tion be withheld from the field of wartime labor disputes en¬ 
trusted to War Labor Board action, and the solution of those 
problems left exclusively to the administrative tribunal (320 
U. S., at 301-305). As in the matter of jurisdictional disputes 
among labor unions, so in the complex of disputes between 

1 Of course, they may not be disregarded by the Board. Nor should it be 

presumed that they were or will be. See United States v. Chemical Founda¬ 

tion, 272 U. S. 1, 14-15. The complaint in the present case, as we shaU dem¬ 
onstrate later, shows plainly, and contrary to the Company’s assertions, that 
all the statutory standards provided for in the Act were complied with in 
this proceeding. 

4 Cf., also. General Committee v. Sou. Pac. Co., 320 U. S. 33S; Brotherhood, 
of Railicay Clerks v. United Transport Service Employees, 320 U. S. 715, 
rev’g per curiam, 78 App. D. C. 125, 137 F. (2d) 817; Order of Ricy. Con¬ 
ductors v. motional Mediation Board, 70 App. D. C. 1, 141 F. (2d) 366, cert, 
dism. sub. nom. Order of Ricy. Conductors v. Pennsylvania R. Co., 323 U. S. 
166; United Transport Service Employees v. National Mediation Board, 79 
App. D. C. 15, 141 F. (2d) 724, 725; National Fed. of Ricy. Workers v. Na¬ 
tional Mediation Board, 79 App. D. C. 16, 141 F. (2d) 725; Millis v. Inland 
Empire Dist. Council, etc., 79 App. D. C. 214, 144 F. (2d) 539, afTd 65 S- 
CL 1316; Reilly v. Millis, 79 App. D. C. 171, 144 F. (2d) 259, cerL den. 65 S. 
Ct. 1566. 
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management and labor during the war, Congress “freely em¬ 
ployed the traditional instruments of mediation, conciliation, 
and arbitration” (320 U. S., at 332). The choice is explicit in 
the War Labor Disputes Act. There is no need to rehearse the 
legislative history. This Court had occasion to look into it in 
some detail in the Employers Group case. As it noted in its 
opinion there, Congress, in enacting that legislation, “did not 
care to invite appeals to the courts, and delays” (Sen. Connally, 
89 Cong. Rec. 5791, quoted 79 App. D. C., at 109, 143 F. (2d), 
at 149); and consequently removed this entire field of adminis¬ 
trative action from the forums of litigation and adjudication. 

Constitutional questions aside, there is no warrant for a dis¬ 
tinction, so far as judicial inquiry into War Labor Board action 
is concerned, based upon the respects in which the administra¬ 
tive proceedings are claimed to be defective. Whether, as in 
the Switchmen’s Union case, the claim is that the bargaining 
unit designated by the agency was inappropriate and violative 
of the jurisdictional limitations of the Railway Labor Act, or 
whether, as here, the challenge to the proceeding is that the 
notice and the hearing afforded and the terms of the order 
assailed do not comport with the requirements of the applicable 
statute, judicial intervention is precluded. Millis v. Inland 
Empire Dist. Council, etc., 79 App. D. C. 214,144 F. (2d) 539, 
aff’d on other grds. 65 S. Ct. 1316. The Congressional intent 
as to wartime labor disputes is plain—“the dispute was to 
reach its last terminal point when the administrative finding 
was made. There was to be no dragging out of the controversy 
into other tribunals of law.” Switchmen’s Union, 320 U. S., 
at 305. 

And no Constitutional questions are raised in this proceeding. 
The Company has not been and cannot be deprived of any 
property by virtue of the directive order of the National War 
Labor Board. “No money, property, or opportunity has been 
taken or withheld” from the Company “and no one threatens 
any such act. No one threatens, and no one could maintain, 
either judicial or administrative proceedings” against the Com¬ 
pany “upon the authority of the Board’s order.” Employers 
Group, 79 App. D. C., at 107,143 F. (2d), at 147. 
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The authorities relied on by the Company in the court be¬ 
low —Norwegian Nitrogen Co. v. United States, 288 U. S. 294; 
Morgan v. United States, 298 U. S. 468; and Pennsylvania 
Federation v. Pennsylvania R. Co., 267 U. S. 203—do not sup¬ 
port a contrary view. In both the Norwegian Nitrogen Co. 
and Morgan cases, the applicable statutes contained express 
provisions for judicial review of the official actions assailed, 5 
and the Court found that all questions touching the regularity 
and validity of the proceedings attending the consummation 
of the challenged acts were also open to judicial review. In 
the present proceeding, on the other hand, there are no statu¬ 
tory provisions for review, and the legislative history of the 
War Labor Disputes Act and the nature of the problems in¬ 
volved are persuasive against judicial review of War Labor 
Board action in any form. Employers Group. The statement 
in Chief Justice Taft’s opinion in the Pennsylvania Federation 
case —“* * * where the Labor Board exceeds its jurisdic¬ 
tion and violates the provisions describing its functions, it may 
be subject to judicial restraint at the complaint of any prop¬ 
erly interested party” (267 U. S., at 215)—is solely dictum. No 
restraint against the Railroad Labor Board was sought in that 
case, and none was granted. Indeed, a mandatory injunction 
to enforce compliance with a Railroad Labor Board order was 
denied the plaintiff labor union, on the authority of the Court’s 
prior ruling in Pennsylvania R. Co. v. Labor Board, 261 U. S. 
72, where the Court had previously held that Board decisions 
do not affect legal rights of the parties involved, are not en¬ 
forceable in law, and are not subject to correction by the courts. 
We have found no case in which the review referred to in pass¬ 
ing by Chief Justice Taft has been exercised with respect to de¬ 
cisions of the Railroad Labor Board. And such a review was 
denied with reference to orders of its successor Railroad Media¬ 
tion Board in Switchmen's Union and M.-K.-T. R. Co., supra. 

The foregoing discussion assumes—indeed, strictly speaking, 
it becomes pertinent only if—the controversies suggested by 

* In the Norwegian Nitrogen Co. case, the Tariff Act of Sept 21, 1922, c. 
350, §§ 513, 514, 42 Stat 858, 969-970; in the Morgan case, the Packers and 
Stockyards Act of Aug. 15, 1921, c. 64, § 316, 42 Stat 159, 168. 
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the Company to distinguish this case from Employers Group, 
Montgomery Ward, and Gypsum have a real foundation in 
fact. 6 An examination of the amended complaint, however, 
discloses that they have no such basis. 

The Company asserts that it was not afforded a public hear¬ 
ing on the merits of the disputes before the Board. Yet, the 
complaint alleges that four oral hearings were held, at all of 
which the Company’s representatives attended and in all of 
which they participated. There was the three-day hearing be¬ 
fore the tripartite panel appointed by the Regional Board, the 
hearing before the Wage Stabilization Division of the Regional 
Board, the “show cause” hearing before the Regional Board, 
and the “show cause” hearing before the National Board. 7 
Moreover, the records of the proceedings before the Board dis¬ 
close numerous and voluminous written statements and argu¬ 
ments filed by the Company with the Regional and National 
Boards, ably and fully presenting its positions and contentions. 8 

The legislative history of the War Labor Disputes Act, the 
consistent administrative practice of the Board, the nature of 
the problems confronting the Board, and the character of the 
orders it issues, with all of which this Court is familiar, make 
it plain that the hearing and opportunity to be heard which ad¬ 
mittedly were afforded the Company satisfied whatever require- 


* In the absence of an opinion of the District Court, it is impossible to 
determine the rationale of its ruling in this case. If it saw a distinction 
between this case and the decided cases in the emphasis given the “procedural 
and jurisdictional” provisions of Section 7 of the War Labor Disputes Act, 
it should still have granted the appellants' motion. For such emphasis cannot 
cure the utter lack of any real controversy to which the Court’s jurisdiction 
might attach; the pleadings plainly state no claim on which relief can be 
granted. 

T The National War Labor Board, pursuant to its powers “to promulgate 
rules and regulations appropriate to the performance of its duties” (Exec¬ 
utive Order 9017), in many cases delegates to Regional Boards and panels 
appointed by the National and Regional Boards, the functions of conducting 
hearings and making tentative decisions subject to review by the National 
Board. Here, the National Board, on review, and in the subsequent “show 
cause” hearing, fully considered all the issues in the disputes. 

* Upon a motion to dismiss or for summary judgment, the facts appear¬ 
ing from the decisions and the records of the National War Labor Board 
which serve to amplify and clarify the allegations in the complaint may be 
Judicially noticed. Fletcher v. Jones, 70 App. D. C. 179,1S2-1S3, 105 F. (2d) 
58, 61-62, cert. den. 30S U. S. 555, and cases there cited. 
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merits for hearing may have been imposed by the War Labor 
Disputes Act. Cf. Norwegian Nitrogen Co. v. United States , 
288 U. S. 294, 318-319. 

Whatever general differences of opinion may exist between 
the Company and the Board as to the interpretation and ap¬ 
plicability of the procedural and jurisdictional provisions of 
the War Labor Disputes Act, it is clear that there was no actual 
controversy as to those matters in the present case. There was 
full compliance with the statutory standards in this proceed¬ 
ing. The complaint admits as much. 

The purported controversy as to whether the challenged di¬ 
rective order of the Board is legally binding and enforceable 
is likewise an invention inspired by the urgent necessity the 
Company feels to escape the squarely controlling rulings in the 
decided cases. Davis- affidavit clearly states the Board’s posi¬ 
tion : that its directive orders are not enforceable. The “show 
cause” hearings held before the Regional and National Boards, 
to which the Company alludes as demonstrative of the Board’s 
program of enforcement, w’ere merely efforts, as they were also 
in the Montgomery Ward and Gypsum cases, to bring to bear 
on the noncompliant Company the moral censure of public 
opinion, as channelled through the Board, the public’s spokes¬ 
man in war labor disputes; and thus to procure compliance with 
the Board’s decision. The reports to the Director of Economic 
Stabilization and the President, as the Court has correctly 
held, constitute no more than administrative advice. And the 
Government’s seizure of the Company’s properties was an act 
taken not in enforcement of the Board’s order but pursuant to 
an independent exercise of Presidential powers; so this Court 
has unequivocally and repeatedly remarked. 0 

The characterization of these alleged acts and threats to act 

r 

as a conspiracy and concerted plan among the appellants to en¬ 
force the challenged order does not change the complexion of 

• In the Gypsum ease, the Director of Economic Stabilization had not yet 
determined what action he would take, in his administrative discretion un¬ 
der Executive Order 9370, in reliance on the Board’s report allegedly sub¬ 
mitted to him. In the present proceeding, the record shows that he had 
decided not to exercise any of the powers available to him under Executive 
Order 9370. A fortiori, therefore, this case presents no justiciable contro¬ 
versy by virtue of the alleged report to the Director. 





14 


the acts and threats themselves. It is a well-settled rule that 
idle gist of a civil action for conspiracy is not the combination 
or confederation alleged, but, rather, the overt acts allegedly 
done pursuant thereto. Since the overt acts here alleged are 
not sufficient to establish a justiciably cognizable claim, the al¬ 
legation of conspiracy adds nothing to the complaint. See 
Nalle v. Oyster, 230 U. S. 165, 182; Lewis Invisible S. Mach. 
Co. v. Columbia B. Mach. Mfg. Corp., 80 F. (2d) 862, 864 
(C. C. A. 2). 10 

It is submitted, therefore, that the controlling rulings of this 
Court in the Employers Group, Montgomery Ward, and Gyp¬ 
sum. cases, as well as an independent analysis of the legal issues 
involved, require a holding that the amended complaint pre¬ 
sents no claim justiciable by the Federal courts. 

B. The suggested controversies between the Company and the appellants 

have become moot 

This action should have been dismissed in the District Court 
for the further reason that after the filing of the complaint and 
prior to the hearing on the motion to dismiss or for summary 
judgment, the controversies suggested in the complaint had 
become moot. That the judicial process does not extend to 
moot controversies is too well established to require extended 
explication. United States ex rel. Norwegian Nitrogen Prod¬ 
ucts Co. v. Tariff Comm., 274 U. S. 106; United States v. Alaska 
S. S. Co., 253 U. S. 113; S. E. C. v. Torr, 87 F. (2d) 446 (C. C. A. 
2); Order of Railway Conductors of America v. National Me¬ 
diation Board, supra; Nelson v. B. Simon Hardware Co., 79 
App. D. C. 250, 145 F. (2d) 386. 

The heart of the complaint lies, of course, in the challenge 
to the validity of the Board’s order of July 12, 1944. The pri¬ 
mary relief sought is to have the order declared invalid and 

10 In any event, the assertions of conspiracy have no substance. In sum, 
the Company contends that public officers and agencies agreed to and did 
perform the duties imposed on them by statute, executive order, and regu¬ 
lation. As this Court had occasion to point out in Fletcher v. 'Wheat , 69 

App. D. C. 259, 100 F. (2d) 432, 434, cert. den. 307 U. S. 621:.An 

agreement by public officers to perform the official duties which they are re¬ 
quired to perform, followed by performance in accordance with the agree¬ 
ment, does not constitute conspiracy. * * *” 
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expunged from the Board’s records, and to have the appellants 
restrained from taking any action to compel the Company to 
comply with it or to penalize the Company for its noncompli¬ 
ance. But there is nothing further that the appellants can do 
with respect to these matters. 

As the amended complaint and the affidavits filed in the 
District Court showed: the National War Labor Board, failing 
in its endeavor to procure the Company’s voluntary compli¬ 
ance with its directive order, reported the Company’s noncom¬ 
pliance to the Director of Economic Stabilization and to the 
President; the Director of Economic Stabilization, having re¬ 
ceived the Board’s report, decided that the exigencies of the 
w^ar precluded him from taking any action under Executive 
Order 9370; the President, being advised by the Board of a 
labor disturbance at the Company’s plant, issued an executive 
order authorizing and directing the Secretary of War to take 
possession and operate that plant; and the Secretary of War 
and his delegees did take possession pursuant to the Presiden¬ 
tial order. There was nothing further the appellants or any of 
them were required to do or, in the course of their official duties, 
could do with respect to the labor disputes involved in this case. 
The reports sought to be stayed by the Company had been 
made; the action sought to be restrained had been taken. Ac¬ 
cordingly, the issuance of the declaratory judgment and in¬ 
junctive relief requested would have been futile. In these cir¬ 
cumstances, the action should have been and must now be dis¬ 
missed for mootness. See, for a closely analogous situation, 
United States ex rel. Norwegian Nitrogen Products Co. v. 
Tariff Comm., 274 U. S. 106. 

C. The action is in effect one against the United States, to which the United 
States has not consented. It must, therefore, be dismissed 

The Company seeks relief not only against the individual 
appellants, with whom it has no controversy, but also against 
them in their official capacities, and indeed against the whole 
Government. This action is thus plainly against the United 
States even though it is not named as a formal party to the suit. 
It is axiomatic that the United States cannot, without its con¬ 
sent, be sued in any court, and it is equally well settled that, in 
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the matter of suits against the United States, the substance 
rather than the form of the action is material. Louisiana v. 
McAdoo. 234 U. S. 627; Minnesota v. Hitchcock, 185 U. S. 373, 
3S6; Worcester County Trust Co. v. Riley, 302 U. S. 292, 296. 
Consequently, since consent to suit has not been given in this 
case, the action may not be maintained and the Court lacks 
jurisdiction over the subject matter. Oregon v. Hitchcock, 202 
U. S. 60, 69; Minnesota v. Hitchcock, supra, at 387; Wells v. 
Roper, 246 U. S. 335, 337; Louisiana v. McAdoo, supra; Trans¬ 
continental & Western Air, Inc. v. Farley, 71 F. (2d) 288 (C. 
C. A. 2), cert. den. 293 U. S. 603; Appalachian Electric Power 
Co. v. Smith, 67 F. (2d) 451 (C. C. A. 4), cert. den. 291 U. S. 
674; Baltimore Transit Co. v. Flynn, 50 F. Supp. 382 (D. Md.). 

II. The Company fails to state a claim against the appellants, 
or any of them, upon which relief can be granted 

A. The company states no claim upon which declaratory relief can be granted 

The Company has failed to state or establish a claim on the 
basis of which declaratory relief may be granted. A prayer for 
a declaratory judgment adds nothing to the jurisdiction of a 
court of equity where the suit is not otherwise within equitable 
jurisdiction. Ashwander v. T. V. A., 297 U. S. 288, 324-325; 
Smith v. American Asiatic Underwriters, Inc., 127 F. (2d) 754, 
756-757 (C. C. A. 9); Bradley Lumber Co. v. N. L. R. B., 84 F. 
(2d) 97 (C. C. A. 5), cert. den. 299 U. S. 559; Great Lakes 
Dredge & Dry Dock Co. v. Huffman, 319 U. S. 293. 

There is no “case of actual controversy” between the Com¬ 
pany and any of the appellants within the meaning of the Dec¬ 
laratory Judgment Act (Act of June 14. 1934, 4S Stat. 955, 28 
U. S. C. 400) as to the validity or the effect of the Board’s order 
of July 12, 1944, since, as this Court has held, such an order is 
not self-enforcing and does not fix or alter the legal rights of 
the parties. Employers Group, Montgomery Ward, Gypsum. 
Nor has there been any action taken or threat of action to com¬ 
pel compliance with that directive order or to apply against the 
Company any sanctions or penalties because of its noncom¬ 
pliance. See Employers Group, Montgomery Ward, Gypsum. 

For the Company to suggest, as it did in the lower court, that 
it is not seeking an adjudication with respect to a specific order, 
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but rather on certain general controversies between it and the 
appellants is to pose a wholly abstract controversy on which 
an advisory declaration is requested. Such advisory use of 
the Federal courts is what the constitutional requirement of 
case or controversy was intended to avoid. See Ashwander v. 

T. V. A., supra; Helco Products Co. v. McNutt, 78 App. D. C. 
71,137 F. (2d) 681, 684. 

In these circumstances, no declaratory judgment is possible. 
See Helco Products Co. v. McNutt, supra; Electric Bond <Sc 
Share Co. v. S. E. C., 303 U. S. 419, 443; Ashwander v. T. V. A., 
297 U. S. 288, 324-325: Smith v. American Asiatic Underwrit¬ 
ers, Inc., 127 F. (2d) 754, 756-757 (C. C. A. 9). 

B. The company states no claim upon which injunctive relief can be granted 

Insofar as the complaint seeks injunctive relief against the 
appellants, it is clearly insufficient in law. The Company has 
failed to show that it has been or will be damaged irreparably 
or otherwise by any action or threat of action by any of the ap¬ 
pellants and, therefore, it is not entitled to relief in equity. 

The Board’s order challenged here is not self-enforcing, and 
the members of the Board as a matter of law and in fact are not 
officials charged with enforcing the directive by legal sanction. 
In the absence of such a showing, the complaint must be 
dismissed as to them. Fitts v. McGhee, 172 U. S. 516, 529- 
530; Champlin Rjg. Co. v. Commission, 2S6 U. S. 210, 237- 
238; Federal Trade Commission v. Claire Furnace Co., 274 

U. S. 160. 

It is apparent, too, that no injunctive relief may be granted 
against the Economic Stabilization Director. The Board had 
already reported the Company’s noncompliance to the Direc¬ 
tor when the appellants’ motion was heard, and he had al¬ 
ready determined that in his discretion he was not prepared 
to and did not intend to take any action with respect to such 
noncompliance. In these circumstances, the complaint must 
likewise be dismissed as to him. 11 See Watson v. Buck, 313 

“ It should be noted, also, that on September 20, 1945, the President by 
executive order, abolished the offices of Economic Stabilization and Economic 
Stabilization Director, transferring the functions and authorities of those 
offices to the Office of War Mobilization and Reconversion and to the Director 
thereof, respectively. Executive Order 9620, 10 Fed. Reg. 12033. 
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TJ. S. 387, 399-400; Champlin Rjg. Co. v. Commission, supra; 
Spielman Motor Sales Co. v. Dodge, 295 U. S. 89; Beal v. Mis¬ 
souri Pac. R. Corp., 312 U. S. 45, 49; Federal Trade Commis¬ 
sion v. Claire Furnace Co., supra. 

Nor will an injunction lie to restrain the Board, its members, 
or the Director of Economic Stabilization from referring the 
matter of the Company’s noncompliance with the Board’s di¬ 
rective order to the President. Employers Group, Montgomery 
Ward, Gypsum. In any event, that report has already been 
made, and the court can do nothing further in this action with 
respect to it. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the order of the District Court overruling the appellants' alter¬ 
native motion to dismiss the complaint or for summary judg¬ 
ment should be reversed and the case remanded to the District 
Court with directions to dismiss the complaint. 

John F. Sonnett, 

Assistant Attorney General. 

Edward M. Curran, 

United States Attorney, 
Attorneys for Appellants. 

Of Counsel: 

Alfred S. Berg, 

Harry I. Rand, 

Attorneys, Department of Justice. 
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APPENDIX I 

Statute and Executive Orders Involved 

The pertinent provisions of Section 7 of the War Labor Dis¬ 
putes Act (June 25, 1943, 50 U. S. C. App., Sec. 1507) are as 
follows: 

FUNCTIONS AND DUTIES OF THE NATIONAL WAR LABOR BOARD 

(a) The National War Labor Board (hereinafter in 
this section called the “Board”), established by Execu¬ 
tive Order Numbered 9017, dated January 12, 1942, in 
addition to all powers conferred on it by section 1 (a) of 
the Emergency Price Control Act of 1942, and by any 
Executive order or regulation issued under the provi¬ 
sions of the Act of October 2, 1942, entitled “An Act to 
amend the Emergency Price Control Act of 1942, to aid 
in preventing inflation, and for other purposes,” and by 
any other statute, shall have the following powers and 
duties: 

(1) Whenever the United States Conciliation Service 
(hereinafter called the “Conciliation Service”) certifies 
that a labor dispute exists which may lead to substantial 
interference with the war effort, and cannot be settled 
by collective bargaining or conciliation, to summon both 
parties to such dispute before it and conduct a public 
hearing on the merits of the dispute. If in the opinion 
of the Board a labor dispute has become so serious that 
it may lead to substantial interference with the war ef¬ 
fort, the Board may take such action on its own motion. 
At such hearing both parties shall be given full notice 
and opportunity to be heard, but the failure of either 
party to appear shall not deprive the Board of jurisdic¬ 
tion to proceed to a hearing and order. 

(2) To decide the dispute, and provide by order the 
wages and hours and all other terms and conditions 
(customarily included in collective-bargaining agree- 
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ments) governing the relations between the parties, 
which shall be in effect until further order of the Board. 
In making such decision the Board shall conform to the 
provisions of the Fair Labor Standards Act of 1938, as 
amended; the National Labor Relations Act; the 
Emergency Price Control Act of 1942, as amended; and 
the Act of October 2,1942, as amended, and all other ap¬ 
plicable provisions of law; and where no other law is 
applicable the order of the Board shall provide for terms 
and conditions to govern relations between the parties 
which shall be fair and equitable to employer and em¬ 
ployee under all the circumstances of the case. 

The pertinent provisions of Executive Order 9017 (Jan. 12, 
1942, 7 Fed. Reg. 237, 50 U. S. C. App., Sec. 1507 note) are as 
follows: 

Whereas by reason of the stare of war declared to 
exist by joint resolutions of the Congress, approved 
December 8, 1941 and December 11, 1941, respectively 
(Public Laws Nos. 32S, 331, 332, 77th Congress), the 
national interest demands that there shall be no inter¬ 
ruption of any work which contributes to the effective 
prosecution of the war; and 

Whereas as a result of a conference of representa¬ 
tives of labor and industry which met at the call of the 
President on December 17, 1941, it has been agreed that 
for the duration of the war there shall be no strikes or 
lockouts, and that all labor disputes shall be settled by 
peaceful means, and that a National War Labor Board 
be established for the peaceful adjustment of such dis¬ 
putes: 

Now, therefore, by virtue of the authority vested 
in me by the Constitution and the statutes of the United 
States, it is hereby orderd: 

1. There is herdby created in the Office for Emergency 
Management a National War Labor Board, hereinafter 
referred to as the Board. The Board shall be com¬ 
posed of twelve special commissioners to be appointed 
by the President. Four of the members shall be repre- 
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sentative of the public; four shall be representative of 
employees; and four shall be representative of employ¬ 
ers. The President shall designate the Chairman and 
Vice Chairman of the Board from the members repre¬ 
senting the public. The President shall appoint four 
alternate members representative of employees and four 
representative of employers, to serve as Board members 
in the absence of regular members representative of their 
respective groups. Six members or alternate members 
of the Board, including not less than two members from 
each of the groups represented on the Board, shall con¬ 
stitute a quorum. A vacancy in the Board shall not 
impair the right or the remaining members to exercise 
all the powers of the Board. 

2. This Order does not apply to labor disputes for 
which procedures for adjustment or settlement are 
otherwise provided until those procedures have been 
exhausted. 

3. The procedures for adjusting and settling labor 
disputes which might interrupt work which contributes 
to the effective prosecution of the war shall be as fol¬ 
lows: (a) The parties shall first resort to direct nego¬ 
tiations or to the procedures provided in a collective 
bargaining agreement, (b) If not settled in this man¬ 
ner, the Commissioners of Conciliation of the Depart¬ 
ment of Labor shall be notified if they have not already 
intervened in the dispute, (c) If not promptly settled 
by conciliation, the Secretary of Labor shall certify the 
dispute to the Board, provided, however, that the Board 
in its discretion after consultation with the Secretary 
may take jurisdiction of the dispute on its own motion. 
After it takes jurisdiction, the Board shall finally deter¬ 
mine the dispute, and for this purpose may use media¬ 
tion, voluntary arbitration, or arbitration under rules 
established by the Board. 

4. The Board shall have power to promulgate rules 
and regulations appropriate for the performance of its 
duties. 
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The pertinent provisions of Executive Order 9250 (Oct. 3, 

1942, 7 Fed. Reg. 7871, 50 U. S. C. App., Sec. 901 note) are as 
follows: 

TITLE III—ADMINISTRATION OF WAGE AND SALARY POLICY 

1. Except as modified by this Order, the National War 
Labor Board shall continue to perform the powers, func¬ 
tions, and duties conferred upon it by Executive Order 
No. 9017, and the functions of said Board are hereby ex¬ 
tended to cover all industries and all employees. The 
National War Labor Board sh^ll continue to follow the 
procedures specified in said Executive Order. 

2. The National War Labor Board shall constitute the 
agency of the Federal Government authorized to carry 
out the wage policies stated in this Order, or the direc¬ 
tives on policy issued by the Director under this Order. 
The National War Labor Board is further authorized to 
issue such rules and regulations as may be necessary for 
the speedy determination of the propriety of any wage 
increases or decreases in accordance with this Order, 
and to avail itself of the services and facilities of such 
State and Federal departments and agencies as, in the 
discretion of the National War Labor Board, may be of 
assistance to the Board. 

The pertinent provisions of Executive Order 9370 (Aug. 16, 

1943, 8 Fed. Reg. 11463, 50 U. S. C. App. 1507 note) are as fol¬ 
low’s: 

By virtue of the authority vested in me by the Con¬ 
stitution and the statutes of the United States, it is 
hereby ordered: 

In order to effectuate compliance with directive orders 
of the National War Labor Board in cases in which the 
Board reports to the Director of Economic Stabilization 
that its orders have not been complied with, the Direc¬ 
tor is authorized and directed, in furtherance of the ef¬ 
fective prosecution of the war, to issue such directives 
as he may deem necessary: 
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(a) To other departments or agencies of the Govern¬ 
ment directing the taking of appropriate action relating 
to withholding or withdrawing from a noncomplying 
employer any priorities, benefits or privileges extended, 
or contracts entered into, by executive action of the Gov¬ 
ernment, until the National War Labor Board has re¬ 
ported that compliance has been effectuated. 
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N. W. L. B. ET AL. VS. FARRELL-CHEEK STEEL CO. 


1 


1 In the District Court of the United States 

for the District of Columbia 

No. 25706 

Farrell-Cheek Steel Company, an Ohio Corporation, 
Sandusky, Ohio, plaintiff 

vs. 

National War Labor Board, William H. Davis, Individ¬ 
ually and as Chairman and a Member of the National 
War Labor Board, George W. Taylor, Individually and 
as Vice-Chairman and a Member of the National War 
Labor Board, Frank P. Graham, Lloyd K. Garrison, Van 
A. Bittner, George Meany, R. J. Thomas, Matthew 
Woll, Frederick S. Fales, H. B. Horton, George H. Mead, 
and James Tanham, Individually and as Members of 
the National War Labor Board, and Fred M. Vinson, 
Director of Economic Stabilization, defendants 

Filed Aug. 26, 1944. Charles E. Stewart, Clerk. 

Complaint 

To the Honorable Justices of the District Court of the United 
States for the District of Columbia: 

Plaintiff, complaining of the defendants, respectfully alleges 
and shows to the court as follows: 

1. Jurisdiction of this court is founded on the provisions of 
the Federal Declaratory Judgment Act, Title 28, U. S. C., 
Section 400 (Judicial Code, Section 274 (d)); on the general 
equity powers of the court ; and in that this action arises under 
the Constitution of the United States, particularly the Fifth 
Amendment thereof and the existence of questions arising 
under the laws of the United States and particularly Public 
Law 89, 77th Congress, First Session, known and hereinafter 
referred to as the War Labor Disputes Act (50 U. S. C. A., 
App. 1502). The matter in controversy exceeds, exclusive of 
interest and costs, the sum of Three Thousand Dollars 
($3,000.00). 

2. Plaintiff, Farrell-Cheek Steel Company, is and has been 
during the times mentioned herein, a corporation organized 
and existing under the laws of the State of Ohio, having its 
principal place of business at Sandusky, Ohio. 

3. The defendant, National War Labor Board, hereinafter 
referred to as the Board, was created by Executive Order of 
the President of the United States, No. 9017, dated January 


l 
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12, 1942 1 and continued by the War Labor Disputes Act. De¬ 
fendants, William H. Davis and George W. Taylor, are made 
defendants here individually and as chairman and vice- 
2 chairman respectively and members of the National 
War Labor Board. Defendants; Frank P. Graham,. 
Lloyd K. Garrison, Van A. Bittner, George Meany, R. J. 
Thomas, Matthew Woll, Frederick S. Fales, H. B. Horton,. 
George H. Mead, and James Tanham, are made defendants 
individually and as members of the National War Labor Board. 
I)efendant, Fred M. Vinson, is the Director of Economic Sta¬ 
bilization, and is made a defendant hereto individually and as 
such Director. 

4. The functions, powers and duties of the National War 
Labor Board and the Director of Economic Stabilization are 
found in the following Executive Orders and Acts of Congress: 
Executive Order No. 9017, created the National War Labor 
Board to be composed of twelve special commissioners to be- 
appointed by the President, four to represent the public, four 
to represent the employees, and four to represent the em¬ 
ployers, the Board to have a chairman and a vice-chairman 
appointed from the members representing the public. The 
order provided that the President shall appoint four alternate 
members representing employees and four alternate members 
representing employers to serve in the absence of regular mem¬ 
bers. as the representative of their respective groups, and that 
six members or alternate members, including not less than two 
members from each of the groups represented on the Board, 
shall constitute a quorum. The Order provided that the pro¬ 
cedures for adjusting and settling labor disputes which might 
interrupt work which contributes to the effective prosecution 
of the war shall be. first through direct negotiation or the pro¬ 
cedures provided in a collective bargaining agreement, and, 
second, if not settled in that manner, by the intervention of the 
Commissioner of Conciliation of the Department of Labor, and, 
third, if not promptly settled by conciliation, the Secretary of 
Labor shall certify the dispute to the Board and the Board shall 
finally determine the dispute and for that purpose may use 
mediation, voluntary arbitration, or arbitration under rules 
established by the Board. 

Executive Order No. 9395, issued November 20, 1942, pro¬ 
vided for the appointment by the President of alternate mem¬ 
bers representing the public and provided that not more than 
four alternate public members should hold office at any one¬ 
time. 


1 7 F. R. 237. 
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Executive Order No. 9250. issued October 3, 1942, directed 
that the administration of all departments and agencies should 
conform to the directives or policies issued by the Economic 
Stabilization Director, which office was established by the terms 
of such order. Authority for the stabilization of wages and 
salaries, vested in the President by the Act of October 2, 1942 
(Public Law 729. 77th Congress, Second Session) was by the 
same order delegated to the National War Labor Board. 

That order directed that no increases in- wage rates be 
3 authorized unless same shall have been filed and ap¬ 
proved by the National War Labor Board and that the 
Board shall not approve any increases in wage rates unless such 
increase is necessary* to correct maladjustments or inequities, to 
eliminate substandards of living, correct gross inequities, or to 
aid in the effective prosecution of the w*ar. 

Executive Order No. 903S, issued January 26. 1942, pro¬ 
vided for the appointment of associate members of the Board 
to act as mediators in labor disputes. 

Thereafter, on June 25, 1943, Congress passed the War Labor 
Disputes Act. which provided that the National War Labor 
Board established by Executive Order No. 9017. in addition to 
the powers conferred by the Emergency Price Control Act of 
1942 and by any executive order or regulation issued under the 
provisions of the Act of October 2, 1942, to amend the Emer¬ 
gency Price Control Act, should have certain powers and duties. 
It was provided in that Act that whenever the United States 
Conciliation Service certified that a labor dispute existed which 
may lead to substantial interference with the war effort and 
could not be settled by collective bargaining or conciliation, the 
Board should summon both parties to such dispute before it 
and conduct a public hearing on the merits of the dispute. It 
was provided that at such hearing both parties should be given 
full notice and opportunity to be heard. The Board was given 
the power and duty to decide the dispute and to provide by 
order the wages and hours and all other terms and conditions 
(customarily included in collective bargaining agreements) 
governing the relations between the parties, which should be in 
effect until further order of the Board. It was provided that, 
in making any such decision, the Board should conform to the 
provisions of the Fair Labor Standards Act, the National Labor 
Relations Act, the Emergency Price Control Act, the Act of 
October 2, 1942. and all other applicable provisions of law, and 
that where no other law was applicable the order of the Board 
should provide for terms and conditions to govern the relations 
between the parties which were fair and equitable to employer 
and employee under all the circumstances of the case. 
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Thereafter, Executive Order No. 9370, issued August 16, 
1943. provided that in order to effect compliance with directive 
orders of the National War Labor Board in cases in which the* 
Board reports to the Director of Economic Stabilization that 
its orders have not been complied with, the Director was au¬ 
thorized and directed to issue such directives as he might deem 
necessary to other departments or agencies of the Government 
directing the taking of appropriate action relating to with¬ 
holding or withdrawing from a non-complying employer any 
priorities, benefits or privileges extended or contracts entered 
into, by executive action of the government, until the National 
War Labor Board has reported that compliance has been 
effectuated. 

4 Regional War Labor Boards, hereinafter sometimes 

referred to. were established by the National War Labor 
Board by regulation adopted April 15. 1943. and subsequent 
amendments thereto. No provision for such Regional Boards 
is found in Executive Order 9017 which created the National 
War Labor Board or any other executive order or in the War 
Labor Disputes Act. 

5. Plaintiff is now and has been for many years engaged 
in the manufacture and processing of electric cast steel prod¬ 
ucts of all types and descriptions, made from patterns and 
cores. The plaintiff has only one plant, located in Sandusky, 
Ohio, where it employs approximately 700 persons, approxi¬ 
mately 600 of which are engaged in production and mainte¬ 
nance, the remaining being executive, office and supervisory 
personnel. Plaintiff has been in this business at Sandusky, 
Ohio, since May 1910. 

6. On February S. 1943. representatives of the United Auto¬ 
mobile, Aircraft and Agricultural Implement Workers of 
America (CIO), (sometimes hereinafter referred to as the 
Union) claimed that a majority of the production employees 
had joined that Union, and that the Union desired to negoti¬ 
ate a contract for all of the plaintiff’s production employees. 
On March 22, 1943, after an election under the auspices of 
the National Labor Relations Board, the Union was certified 
by the Labor Relations Board as the bargaining agency for all 
employees with the exception of office employees, foremen, su¬ 
pervisors and guards. Plaintiff then undertook to negotiate 
with the Union and. during April. May. and June, 1943, a series 
of conferences were held, some in the presence of a Conciliator 
of the United States Department of Labor. During these 
conferences many provisions of a labor contract were tenta¬ 
tively agreed upon, but no complete contract resulted. In- 
July 1943 the plaintiff and the Union conferred again with a. 
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Conciliator of the United States Department of Labor, at which 
time the L T nion presented a complete new working draft of 
an agreement, which excluded many proposals theretofore 
tentatively agreed upon, and included many new proposals. 
A conference was held with respect to the new proposals and, 
not being in complete agreement, the Union advised the Con¬ 
ciliator that it w-ould not agree to further meetings unless the 
Union proposals were agreed to as a whole. Plaintiff did not 
agree to all the Union’s proposals. 

7. On August 25, 1943, plaintiff was notified by the Con¬ 
ciliation Service of the United States Department of Labor 
that the disputes between plaintiff and the Union had been 
certified to the National War Labor Board, but plaintiff was 
never notified what issues the Conciliation Service certified 
to the Board as being the issues in dispute. 

S. Thereafter, on, to wit, November 1, 1943, plaintiff was 
notified by telegram from the Board that the Regional 
5 W’ar Labor Board at Cleveland was appointing a “tri¬ 
partite panel” in the dispute case involving plaintiff 
and the Union and that a hearing was scheduled for November 
5, 1943, at Cleveland. On November 2, 1943, plaintiff re¬ 
ceived telegrams from the Board changing the date to Novem¬ 
ber 4, 1943, and giving the names of the members of the 
Panel. On November 4th, plaintiff appeared at the designated 
place and for parts of three days the Panel undertook to medi¬ 
ate the disputes between the parties, seeking tentative agree¬ 
ments from both sides with respect to the various disputes. 
At this meeting it was announced by the Chairman of the 
Panel that the Panel and the parties were bound by the policies 
of the National W'ar Labor Board with reference to the various 
matters in dispute and that such provisions as might be agreed 
to by plaintiff and the Union would have to conform to these 
policies. No agreement was reached. 

None of those on the Panel were members of the National 
War Labor Board, either at the time of the meeting or there¬ 
after, and no member of the National War Labor Board was 
present at the meetings. The Panel did not purport to hold 
any public hearing—no notice was given that any public hear¬ 
ing was being held—nor would the room provided have per¬ 
mitted any of the public to be present. No witnesses appeared 
nor was any opportunity afforded for cross-examination. No 
effort was made by the Panel to secure factual information 
regarding the merits of the disputes, but, on the contrary, the 
Panel endeavored by mediation to induce the parties to recon¬ 
cile their differences within the scope and limitations of policies 
previously announced by the National War Labor Board. 
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0. Bv letter dated January 29, 1944, from the office of the 
Regional War Labor Board at Cleveland, there was transmitted 
to the plaintiff a copy of the Panel’s report and recommenda¬ 
tions, together with a form of labor agreement prepared by the 
Panel. The letter stated that upon review of the recommen¬ 
dations and any comments submitted by the parties to the 
Board's Regional Office at Cleveland, the “Board’’ would ren¬ 
der its final directive order. 

10. Thereafter, o'n February IS, 1944, plaintiff filed with 
the Board’s Regional Office at Cleveland, written comments 
on the report of the Panel, in which the plaintiff explained 
why the recommendations of the Panel were improper, unwise 
and contrary to the provisions of the War Labor Disputes Act. 
In these comments the plaintiff demanded a public hearing 
with respect to the disputes. No hearing, public or otherwise, 
was afforded the plaintiff. But, by letter dated March IS, 
1944. on the letterhead of the Regional War Labor Board, 
Cleveland, Ohio, there was transmitted to the plaintiff a copy 
of an “Interim Directive Order’’ of the Regional War 
6 Labor Board. The letter advised the plaintiff that it 
had a right to petition the National War Labor Board 
within fourteen days from the date of the letter for a review of 
the directive order. The letter also stated that unless either 
party filed a petition within the time allowed, the “Interim 
Directive Order’’ of the Regional Board would automatically 
become final and binding as the directive order of the National 
War Labor Board. 

The “Interim Directive Order” stated that the Regional 
War Labor Board had decided the dispute between the parties 
and ordered that the relations between the parties be governed 
by certain clauses, some of which were set forth in the “Interim 
Directive Order” and others included by reference to the form 
of agreement prepared and recommended by the Panel. This 
“Interim Directive Order” directed the parties to incorporate 
its terms and conditions into a signed agreement, saying that 
the order would stand confirmed as an order of the National 
War Labor Board within fifteen days unless in the meantime a 
petition for review was filed with the National War Labor 
Board, in which event the order would be suspended until dis¬ 
position of the petition for review. It also stated that action 
on certain questions with respect to wages was deferred for 
further consideration. 

The “Interim Directive Order’ was issued by the Regional 
War Labor Board at Cleveland and not by the National War 
Labor Board, and was signed not by any members of the Board 
but by persons, who were not then, never have been, and are 



N. W. L. B. ET AL. VS. FARRELL-CHEEK STEEL CO. 7 

not now members of the National War Labor Board, appointed 
and responsible to the President under Executive Order No. 
9017 and the War Labor Disputes Act. No member of the 
War Labor Board, as appointed by and responsible to the Pres¬ 
ident under Executive Order No. 9017 or appointed under the 
W~ar Labor Disputes Act had anything to do with the prepara¬ 
tion or issuance of this “Interim Directive Order” or knew of 
its issuance or its content. The “Interim Directive Order” was 
issued without hearing the parties, without any presentation ol 
evidence and argument and without any knowledge of the facts 
and circumstances of the disputes. 

11. Thereafter, by telegram dated March 16,1944, and signed 
“Recording Secretary—Regional War Labor Board.” the plain¬ 
tiff and the Union were ordered to appear before the “Wage 
Stabilization Division” on Thursday, May 23, 1944, to clarify 
their positions on questions of guaranteed rates for incentive 
workers, beginners’ rates, probationary period, classification of 
skills, and the differential on quantity mold production, which 
date was later changed to May 28. 1944. On the latter date 
the plaintiff and the Union appeared before the “Wage Stabi¬ 
lization Division,” at which time there was a brief dis- 
7 cussion of the wage questions referred to in the telegram 
of March 16, 1944. the discussion being limited to ap¬ 
proximately one and one-quarter hours, of which the plaintiff 
was afforded twenty minutes, so that the representatives of the 
“Wage Stabilization Division” might proceed to other matters. 

At the meeting wdth respect to these wage disputes there 
were present besides the plaintiff and the Union, four per¬ 
sons. one of whom represented himself to be the chairman 
of the meeting and a representative of the public, another who 
represented himself to be a representative of industry, and 
two who represented themselves to be representatives of labor. 
None of them were then or had ever been or have since been 
members of the National War Labor Board. No member of 
the Board was present. No public hearing was held. No wit¬ 
nesses were present who could be cross-examined or otherwise 
questioned concerning the merits of the wage questions dis¬ 
cussed. No evidence was presented or requested. 

Thereafter, on April 1, 1944, by letter on the letterhead of 
the Regional War Labor Board, there was transmitted to plain¬ 
tiff a copy of a “Final Directive Order,” which stated that the 
Regional War Labor Board for the Fifth Region, acting as the 
duly authorized agent of the National War Labor Board, had 
decided the wage disputes between the plaintiff and the Union, 
setting forth certain minimum guaranteed hourly rates for in- 
669922—45-2 
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centive workers., and the elimination of a differential on quan¬ 
tity mold production. The “Final Directive Order” purported 
to be signed by three representatives of the public, three repre¬ 
sentatives of industry, and three of labor. At least three of 
those signing the order were not present at the meeting of May 
28, 1944, at which these wage disputes were discussed. The 
letter transmitting this “Final Directive Order” also stated 
that the parties had the right to petition the National War 
Labor Board for a review and, unless such a petition was filed, 
the order of the Regional War Labor Board would automat¬ 
ically become final and binding as the directive order of the 
National War Labor Board. 

12. On April 14. 1944, plaintiff filed with the National War 
Labor Board a petition asking that the Board review and de¬ 
cide the disputes which the Regional Board had undertaken 
to decide in its “Interim Directive Order” and “Final Directive 
Order.” In that petition plaintiff reviewed the disputes and 
plaintiff's contentions with respect thereto. The petition called 
attention to the provisions of the War Labor Disputes Act and 
demanded a public hearing on the merits of the disputes and 
an opportunity to be heard before the Board. This petition 
also called attention to other provisions of the War Labor Dis¬ 
putes Act and demanded that the disputes should be considered 
and decided in accordance with the limitations and directions 

of the War Labor Disputes Act and specifically that the 
S disputes should be decided on the merits of the con¬ 
troversy and not the policies of the Board, that it should 
include only provisions customarily included in collective bar¬ 
gaining agreements between the parties and should conform 
to various federal laws and, where no other law was applicable, 
should be fair and equitable to the parties under all the cir¬ 
cumstances of the case. 

13. Thereafter, on July 12, 1944, the Board issued and 
mailed to plaintiff a “Directive Order’’ saying that the Board 
has decided the disputes and that the provisions of the “Interim 
Directive Order” and the “Final Directive Order” issued by the 
Regional War Labor Board on March 18 and April 1, 1944, 
should govern the relations between plaintiff and the Union and 
be incorporated in a signed agreement. It also said that plain¬ 
tiff’s petition was denied except that the Board granted the 
petition with respect to two of the matters in dispute and in 
those respects stated the “Interim Directive Order” of March 
IS, 1944, issued by the Regional War Labor Board was 
amended. 

The Board failed and refused to give plaintiff a hearing, 
public or otherwise. It did not inform itself with respect to the 
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merits of the disputes so as to be able to make any judgment 
with respect thereto. Its “Directive Order” was issued without 
-any knowledge of the merits of the disputes but based solely 
on the policies of the Board. Its “Directive Order” included 
by reference to the Regional Board’s order many terms and 
conditions of employment not customary in collective bar¬ 
gaining agreements governing the relations between the par¬ 
ties and one condition of employment not in conformance with 
the National Labor Relations Act, contrary to the provisions 
of the War Labor Disputes Act. 

14. Thereafter, on June 27, 1944. plaintiff again petitioned 
the Board to grant it a public hearing with respect to its dis¬ 
putes with the Union, as provided in the War Labor Disputes 
Act, demanding that those disputes be decided on the merits 
of the controversies in the light of the facts and circumstances 
of this particular case and not on the policies of the Board, 
and demanded that the provisions of the War Labor Disputes 
Act be observed. On August 14, 1944, without any hearing 
or an opportunity to present any evidence or argument, the 
Board refused the petition. 

15. There has been no public hearing before the Board on 
the merits of the disputes between the plaintiff and the Union; 
nor has the Board provided an opportunity for plaintiff to 
appear before the Board and be heard. The Board has failed 
and refused to decide the case on the merits of the disputes. 
It has failed and refused to inform itself of the facts and cir¬ 
cumstances surrounding the disputes so as to be able to form 

a fair and unbiased judgment with respect thereto. The 
$ Board has failed and refused to determine factually 

whether or not certain provisions included within the 
■“Interim Directive Order” and the “Final Directive Order” 
issued by the Regional War Labor Board were customarily in¬ 
cluded in collective bagaining agreements governing the rela¬ 
tions between the parties or whether or not they conform to 
various federal laws, or, if no federal law, would be fair and 
equitable to both the employer and employee under all the 
circumstances of the case. 

16. The Board contends and asserts that in deciding labor 
disputes certified to it by the United States Department of 
Labor and in deciding the disputes between plaintiff and the 
Union, it has the right to make its decision without any pub¬ 
lic hearing on the merits and without giving opportunity to 
the parties to the dispute to be heard by the Board. The 
Board contends and asserts that it has the right and power 
to delegate to various Regional War Labor Boards established 
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by the Board the right to make final decisions of the disputes 
and to adopt and promulgate such decisions as the decisions 
of the Board without hearing the parties on the merits of the 
disputes or otherwise informing itself of the facts and circum¬ 
stances surrounding the disputes, and to limit the Board’s par¬ 
ticipation therein to a review of the decisions of the Regional 
War Labor Board on questions of policy. The Board also con¬ 
tends and asserts that it has the right and power to decide labor 
disputes based on the policies of the Board, wholly apart from 
the merits of the particular controversy, and, in delegating 
its power to decide disputes to Regional War Labor Boards, 
to require such Regional War Labor Boards to conform to 
policies of the Board rather than decide the disputes on the 
merits thereof in the particular case. The Board also con¬ 
tends and asserts that it has the right and power to provide 
wages and hours and other terms and conditions of employment 
without first determining whether or not the particular pro¬ 
visions are customarily included in collective bargaining agree¬ 
ments between the parties, or are in conformance with the Na¬ 
tional Labor Relations Act or other laws, and that, because the 
Board had, prior to the War Labor Disputes Act, decided that 
certain provisions should be included in labor contracts and 
inclusion of such provisions was not specifically forbidden by 
Congress in the War Labor Disputes Act. that the Board may 
continue to include such provisions, regardless of the fact that 
they may not be customarily included in collective bargaining 
agreements between the parties or in conformance with the 
National Labor Relations Act. The Board also contends and 
asserts that, where no particular law is applicable it may de¬ 
cide disputes based upon the general policies of the Board, 
whether or not the particular provision in question is fair 
and equitable to the employer and the employee involved in the 
case under all the circumstances of the case. 

10 17. On the other hand, plaintiff contends and asserts 

and has continuously contended and asserted in the pro¬ 
ceedings with respect to its disputes with the Union, that the 
War Labor Disputes Act requires the Board to grant public 
hearings on the merits with respect to any labor dispute certi¬ 
fied to it by the Conciliation Sendee of the United States De¬ 
partment of Labor; and that it has no right or power to deny 
any party to a dispute a public hearing before the Board. 
Plaintiff also contends and asserts that the Board has no right 
or power to delegate to others the making of the decision with 
respect to any such dispute, but must make that decision itself 
based on the merits of the controversy. Plaintiff also contends- 
and asserts that any decision of the Board must be based on a 
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knowledge of the facts surrounding the disputes and not a blind 
acceptance of the judgment of other persons. Plaintiff also 
contends and asserts that the Board has no right or power to 
make decisions or orders based on the policy of the Board 
with respect to certain subjects, but only on the merits of the 
particular dispute. Plaintiff also contends and asserts that the 
Board has no right or power to decide any dispute without first 
determining whether or not the particular term or condition 
of employment is customarily included in collective bargaining 
agreements governing the relations between the parties and 
that any decision made by the Board must conform to the 
National Labor Relations Act and other laws and. where no law 
is applicable, must be fair and equitable to the employer and 
employee under all the circumstances of the case, regardless 
of the character of decisions made by the Board prior to the 
passage of the War Labor Disputes Act. 

IS. Pursuant to and in conformance with its contentions 
and assertions the Board issued a “Directive Order’’ in this case 
purporting to decide the disputes between the plaintiff and the 
Union, and has ordered the parties to include certain provisions 
in a written contract, without granting the parties to the dis¬ 
pute a public hearing on the merits or an opportunity to be 
heard. It has included in its decision and order provisions 
which are not customarily included in collective bargaining 
agreements, either between the plaintiff and the Union or in 
collective bargaining agreements in the industrial area in which 
plaintiff is located, or even generally throughout the country, 
and has included provisions which do not conform to the 
National Labor Relations Act. Pursuant to its contentions and 
assertions the Board has not only refused a public hearing on 
the merits but has failed and refused to consider the merits of 
the disputes between the plaintiff and the Union and failed and 
refused to inform itself with respect to the facts and the merits 
of the disputes so as to be able to have or make a judgment 
with respect to whether or not certain provisions in a 
11 labor contract between plaintiff and the Union would be 
fair and equitable under all the circumstances of 
this case. 

19. Specifically, the Board has included in its decision a 
maintenance of membership clause whereby the plaintiff would 
be required to discharge employees who did not maintain union 
membership in good standing after a designated date, without 
affording the plaintiff any hearing with respect thereto, in spite 
of the fact that such clauses are not customary in any collective 
bargaining agreements of this company, or the industrial area 
in which the plant is located, or, in fact, in the country as a 
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whole, as is required by the War Labor Disputes Act. and in- 
spite of the fact that such a provision does not conform to the 
provisions of the National Labor Relations Act as required by 
the War Labor Disputes Act. In deciding this dispute, the- 
Board did so in conformance to its announced policy of grant¬ 
ing such clauses when demanded by unions and failed to inform 
itself of the facts and circumstances surrounding this dispute 
or to consider any of the facts and circumstances which the 
plaintiff had a right to and was prepared to present to the 
Board. Plaintiff has had and now has substantial objection to 
any such provision in a labor contract and, if afforded the 
opportunity, could have presented pertinent and substantial 
evidence against such provision, including the fact that the 
plant had no union until February 1943, long after the 
establishment of the War Labor Board and the making of the 
so-called “no-strike” pledge, the record of the plaintiff of fair 
dealing with its employees, the record of the plaintiff and its 
employees during the war which had resulted in the granting of 
the Armv-Xavy E award and thereafter the awarding of three 
stars, and the fact that the Union has a long record of strikes 
throughout the Middle West in complete violation of any “no- 
strike’’ pledge, if one was made, that the Union rules are unfair 
to the plaintiff and its employees in that employees may be 
deprived of union membership and their jobs for many reasons 
wholly unrelated to their work and that such clause was not 
customary in collective ^bargaining agreements, as aforesaid, 
and was not in conformance with but contrary to the National 
Labor Relations Act. The Board failed and refused to afford 
plaintiff the opportunity to present this evidence, but, on the 
contrary, the Board, in direct violation of its powers and duties 
under the War Labor Disputes Act, and the Constitution of 
the United States, has decided that the plaintiff and the Union 
should sign a contract with maintenance of membership as one 
provision, based wholly on policies of the Board "with respect 
to such dispute and not on a fair and impartial judgment of 
the facts and circumstances of this case after opportunity 
afforded the plaintiff to state its position and present evidence- 
at a public hearing. 

12 20. Again, specifically, the Board has included in its 

decision a provision for certain minimum guaranteed 
hourly rates to incentive workers and the elimination of a differ¬ 
ential on mold production under the incentive plan and to re- 
study the standard tables or retime elements under the in¬ 
centive plan at the request of the Union and to make retro¬ 
active adjustments. The Board has refused to grant a public- 
hearing on the merits of these disputes with respect to wages,. 
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or give the plaintiff any notice or opportunity to be heard, or 
even consider whether such provisions are, in fact, fair and 
equitable to employer and employee under all the circum¬ 
stances of the case. If opportunity were given, the plaintiff 
could have shown that such provisions are inconsistent with 
its method of compensation, that its incentive plan is the re¬ 
sult of years of study, that the imposition of guaranteed mini¬ 
mum hourly rates on top of base rates would tend to destroy 
the incentive plan, that the elimination of the 15% differential 
on mold production would result in a loss of production on 
short runs, that its wage rates and earnings on mold production 
already far exceed the limitations of the stabilization program 
and the elimination of the 15% differential -would only serve 
to further increase wages and earnings on long run mold pro¬ 
duction and create inequities wdthin the plant that would 
likely result in strikes, and that to agree to restudy the standard 
tables or retime any element at the request of the Union is an 
unwarranted, burdensome and unfair provision, all of which 
plaintiff had a right under the law to present and have fairly 
considered and adjudged before the issuance of any decision by 
the Board. 

21. Also, specifically, the Board has decided that plaintiff 
and the Union should include in a signed contract a seniority 
clause which, if opportunity had been presented, the plaintiff 
could have shown is unintelligible and in many respects would 
require plaintiff to turn over to the Union the management of 
its plant, and which the Board could not consider fair and equi¬ 
table under all the circumstances of the case had it understood 
the facts and circumstances of the case and undertaken fairly 
to determine the merits of the dispute. 

* * * 

14 Wherefore, the plaintiff demands: 

1. That writs of subpoena be issued to each of the 
defendants herein commanding them to appear and make full, 
true and complete answer to this complaint; 

2. That the court declare and adjudge the rights of the 
parties with respect to the controversies described herein; 

3. That the court declare and adjudge that the plaintiff 
herein is entitled by law to a public hearing before the Board 
on the merits of the disputes between plaintiff and the Union, 
and that the directive orders of the Board and its Regional 
Board in this case issued without such public hearing on the 
merits of disputes are unauthorized, illegal and void; 

4. That the court declare and adjudge that the Board is re¬ 
quired by law to decide labor disputes certified to it by the 
Conciliation Service of the United States Department of Labor 
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on the merits of the controversy with full knowledge of the 
facts with relation to the disputes and has no right or power 
to decide any dispute on the basis of the Board’s policy; and 
that the decision of the Board in this case, being without knowl¬ 
edge or information regarding the merits of the dispute or the 
facts relative thereto, is unauthorized, illegal and void. 

15 5. That the court declare and adjudge that the Board 
has no right or power to delegate to others the making 

of decisions in connection with disputes certified to it by the 
Conciliation Service of the United States Department of Labor, 
and the decision in the disputes between the plaintiff and the 
union having been made by persons other than members of 
the Board are unauthorized, illegal and void: 

6. That the court declare and adjudge that the Board has 
no right or power to make any decision unless it has first de¬ 
termined whether or not the provisions of such decision are 
customarily included in collective bargaining agreements gov¬ 
erning the relations between the parties and whether or not 
thev conform to the National Labor Relations Act and other 
laws, and where no law is applicable, are fair and equitable to 
both employer and employee; and that the directive order of 
the Board in this case being issued without first determining 
these facts or having evidence before it from which such de¬ 
termination could be made is unauthorized, illegal and void; 

7. That the court declare and adjudge that the maintenance 
of membership clause of the directive order of this Board in 
this case is not customarily included in collective bargaining 
agreements governing the relations between the parties and 
does not conform to the National Labor Relations Act, and 
consequently is unauthorized, illegal and void; 

8. That the court declare and adjudge that neither the Board 
nor the director of Economic Stabilization or any other gov¬ 
ernmental officer or agency has any right or power to enforce 
compliance with the directive orders of the Board and its Re¬ 
gional Board in this case, or to enter into or continue any pro¬ 
gram or do any act toward compelling compliance with said 
orders, or to encourage, request or direct any other govern¬ 
mental official or agency to impose any sanctions upon the 
plaintiff because of its noncompliance with said order, or to 
notify the Director of Economic Stabilization, any govern¬ 
mental agency or the President of the United States of such 
non compliance for the purpose or with the intent of compelling 
compliance with said order. 

9. That the National War Labor Board as such, its chair¬ 
man, vice chairman, members, and alternate members, individ- 
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ually and collectively, be enjoined during the pendency of 
this action and permanently from further publishing, announc¬ 
ing or proclaiming its directive order of July 12, 1944 as a valid 
and proper decision and order of the Board under Executive 
Order No. 9017 and the War Labor Disputes Act, and that the 
court direct the Board to expunge from its records the said 
directive order of July 12, 1944 and publicly announce that 
the same has been expunged ; 

16 (6) That the Board, as such, its chairman, vice- 

chairman, members and alternate members, individually 
and as such members, their agents and employees, individ¬ 
ually and collectively, and the Director of Economic Stabiliza¬ 
tion. be enjoined during the pendency of this action and 
permanently from taking any action of any kind, directly or 
indirectly, to compel the plaintiff to comply with said directive 
order of July 12. 1944 and specifically, but not by way of limi¬ 
tation, from notifying the War, Navy or any other govern¬ 
mental department or agency and the President of the United 
States that the plaintiff has failed to comply with said order, 
or from asking, directing or suggesting that the War, Navy 
or any other governmental department should cancel orders 
with or withhold orders from the plaintiff, or that the War 
Production Board should refuse to issue priorities for the secur¬ 
ing of raw materials necessary to the plaintiff’s continued 
operation ; 

(7) That the defendants pay the plaintiff the costs of this 
action to be allowed by this court; 

(8) That the plaintiff have such other and further relief as 
is just. 

Farrell-Cheek Steel Company, 

(S) Hugh Lynch, 

By Hugh Lynch, 

616 Transportation Bldg., Washington, D. C. 

(S) Charles M. Price, 

By Charles M. Price, 

(S) Harold D. Burgess, 

Harold D. Burgess, 

134 So. La Salle St., Chicago, III., 

Its Attorneys. 


C69922—45 
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17 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 25706 

Farrell-Cheek Steel Company, plaintiff 

v. 

National War Labor Board, et al.. defendants 

Filed Sept. 7. 1944. Charles E. Stewart. Clerk. 

Motion to dismiss the complaint and jor summary judgment 

Now come the defendants herein by their attorneys and 
move the Court to dismiss the complaint or in the alternative 
for summary judgment on the grounds that: 

1. The Court lacks jurisdiction over the subject matter of 
the action. 

2. The complaint fails to state a claim against the defend¬ 
ants. or any of them, upon which relief can be granted. 

The motion for summary judgment is made pursuant to 
Rule 56 (b) of the Federal Rules of Civil Procedure as there 
is no genuine issue as to any material fact and defendants are 
entitled to a judgment as a matter of law. 

In support of this motion, the defendants submit herewith 
the attached affidavits. 

Francis M. Shea, 

Francis M. Shea, 

A.ssts£an£ Attorney General, 
Edward M. Curran, 

Edward M. Curran. 

United States Attorney, 
Attorneys for Deferidants. 
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18 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 25706 

Farrell-Cheek Steel Company, plaintiff 

v. 

National War Labor Board, et al., defendants 
Filed Sept. 7,1944. Charles E. Stewart, Clerk. 

Affidavit 


District of Columbia, 

City of Washington, ss: 

Fred M. Vinson, being duly sworn, deposes and says: 

I am Director of Economic Stabilization. 

The matter of plaintiffs noncompliance with the directive 
order of the National War Labor Board challenged in the 
above-captioned proceeding has not been reported to me. I 
have neither threatened to take action nor taken action to 
effectuate compliance with such directive order of the National 
War Labor Board. I am not presently advised as to what 
action, if any, I would take pursuant to my discretion under 
Executive Order 9370 should the matter ever be reported to me. 

Fred M. Vinson. 

Fred M. Vinson. 

Sworn to before me this 5th day of September 1944. 

[seal] Ruts T. Landreth, 

Notary Public . 

My commission expires August 1,1948. 
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19 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 25706 

Farrell-Cheek Steel Company, plaintiff 

v. 

National War Labor Board, et al.. defendants 
Filed Sept. 7, 1944. Charles E. Stewart. Gerk. 

Affidavit 


District of Columbia. 

City of Washington, ss: 

Willliam H. Davis, being duly sw*orn. deposes and says: 

I am Chairman of the National War Labor Board. In my 
official capacity I am familiar with all of the facts concerning 
and preceding the above-captioned suit. 

The National War Labor Board has neither threatened to 
take action nor taken action to enforce its directive order chal¬ 
lenged in this suit. It has no power to enforce such directive 
order. It has not referred the matter of plaintiff’s noncompli¬ 
ance with such directive order either to the President or to the 
Director of Economic Stabilization. 

W’illiam H. Davis. 

William H. Davis. 


Sworn to before me this 6th day of September 1945. 
[seal] Ruby A. Ellis, 

Notary Public. 

My commission expires March 15,1949. 
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23 In the District Court of the United States for the 

District of Columbia 
Civil Action No. 25706 
Farrell-Cheek Steel Company, plaintiff 

v. 

National War Labor Board, William H. Davis, Individ¬ 
ually and as Chairman and a Member of the National 
War Labor Board, George W. Taylor, Individually and 
as Vice-Chairman and a Member of the National War 
Labor Board. Frank P. Graham, Lloyd K. Garrison, Van 
A. Bittner, George Meany, R. J. Thomas, Matthew 
Woll, Frederick S. Fales, H. B. Horton. George H. Mead, 
and James Tanham, Individually and as Members of 
the National War Labor Board, and Fred M. Vinson, 
Director of Economic Stabilization, defendants 

Filed December 1, 1944. Charles E. Stewart, Clerk. 

Supplemental affidavit in support of defendants’ motion to 
dismiss or for summary judgment 
District of Columbia, 

City of Washington, ss: 

Lloyd K. Garrison, being duly sworn, deposes and says: 

I am a public member of the National War Labor Board. 

In my official capacity, I am fully acquainted with the facts 
and events recited below. 

The plaintiff in the above case failed to comply with the 
directive order of the National War Labor Board of July 12, 
1944, which is challenged in the complaint filed in the above 
case. In a letter of September 22, 1944, copy of which is at¬ 
tached as Exhibit A, William H. Davis, the Chairman of the 
National War Labor Board, reported the plaintiff’s noncom¬ 
pliance to the President for such action as he deemed appro¬ 
priate. In an Executive Order dated September 23, 1944. copy 
of which is attached as Exhibit B, the President authorized 
the Secretary of W^ar to take possession of and operate 
24 the plants and facilities of the plaintiff located at San¬ 
dusky, Ohio. Pursuant to this Order, the Secretary of 
War has taken possession of, and is at present operating, the 
foregoing plants and facilities. 

(Sgd.) Lloyd K. Garrison. 

Lloyd K. Garrison. 

Subscribed and Sworn to before me this 29th day of Novem¬ 
ber 1944. 

[seal] (Sgd.) Ruby A. Ellis, 

Notary Public. 

My Commission expires March 15, 1949. 
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EXHIBIT A 


September 22, 1944. 

Filed Dec. 1. 1944. Charles E. Stewart. Clerk. 

The President, 

The White House, Washington, D. C. 

Dear Mr. President: By unanimous vote of the National 
War Labor Board, I am reporting to you a labor disturbance 
arising from the refusal of the Farrell-Cheek Steel Company of 
Sandusky. Ohio, to accept the directive orders of the Board, 
determining a labor dispute between the Company and Local 
310, LTiited Automobile. Aircraft and Agricultural Implement 
Workers of America, CIO. The facts are as follows: 

On August 24, 1943. the Secretary of Labor, in accordance 
with the War Labor Disputes Act, certified to the National 
War Labor Board a labor dispute between the Farrell-Cheek 
Steel Company and Local 310, United Automobile, Aircraft 
and Agricultural Implement Workers of America. CIO. The 
certification stated that the labor dispute “might interrupt 
work which contributes to the effective prosecution of the war 
and may lead to substantial interference with the war effort.” 

On March IS, 1944 and April 1, 1944, the Fifth (Cleveland) 
Regional War Labor Board issued directive orders, copies at¬ 
tached, determining the issues in dispute. The Company peti¬ 
tioned the National Board for review of the decisions of the 
Regional Board, and on July 12,1944, the National Board, with 
certain modifications, affirmed the directive orders of the Re¬ 
gional Board. Attached is a copy of the July 12th directive 
order of the National Board. The Company refused to accept 
the directive orders of the Regional Board, as modified by the 
National Board. 

On September 9. 1944, the National "War Labor Board con¬ 
ducted a public hearing on the Company's refusal to comply 
with said directive orders. At that hearing, the Company ad¬ 
vised the Board that it would not place the terms of the direc¬ 
tive orders into effect. 

26 The Company’s refusal to have its relations with its 
employees governed by the terms and conditions of the 
directive orders, which was viewed by the Board as a threat to 
continued production, has resulted in the actual interruption 
thereof. On September 11, 1944, all the production employees 
engaged in a work stoppage, which is presently in existence. 
This has caused a complete curtailment in the production of 
critical war material, which, in the opinion of the Board, will 
unduly impede or delay the effective prosecution of the war. 
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There are approximately 600 employees involved in the dis¬ 
pute. The Company manufactures castings for trucks, shovels 
and cranes, tanks, and landing craft. I have been informed 
that 42% of the castings produced are for shovels and related 
items for the Corps of Engineers, 5% for cranes for the Corps 
of Engineers, 3% for railroad track joints, 8% for industrial 
trucks and tractors, 5% for Stocker screws, 4% for Navy landing 
craft, and 33% miscellaneous spare parts for medium trucks 
and tanks. 

The Director of Economic Stabilization has advised the 
Board that sanctions under Executive Order 9370 cannot be 
applied “without impeding the war effort.” The Board is, there¬ 
fore, reporting this case to you for such action as you deem ap¬ 
propriate. 


Respectfully yours, 
Attachments. 


William H. Davis, Chairman. 


27 EXHIBIT B 

Filed Dec. 1, 1944. Charles E. Stewart, Clerk. 

Executive Order 9484 

AUTHORIZING THE SECRETARY OF WAR TO TAKE POSSESSION OF 
AND OPERATE THE PLANTS AND FACILITIES OF THE FARRELL 
CHEEK STEEL COMPANY, LOCATED AT SANDUSKY, OHIO 

Whereas, after an investigation, I find and proclaim that the 
plants and facilities of the Farrell-Cheek Steel Company, lo¬ 
cated in and around Sandusky, Ohio, are equipped for the 
manufacture and production of articles and materials that are 
required for the w*ar effort, or that are useful in connection 
therewith; that there are existing interruptions of the opera¬ 
tion of said plants and facilities as a result of a labor disturb¬ 
ance ; that the war effort will be unduly impeded or delayed by 
such interruptions; and that the exercise, as hereinafter speci¬ 
fied, of the powers vested in me is necessary to insure, in the 
interests of the war effort, the operation of these plants and 
facilities; 

Now, therefore, by virtue of the power and authority vested 
in me by the Constitution and laws of the United States, includ¬ 
ing section 9 of the Selective Training and Service Act of 1940 
(54 Stat. 892), as amended by the War Labor Disputes Act (57 
Stat. 163), as President of the United States and Commander 
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in Chief of the Army and Navy of the United States, it is hereby 
ordered as follows: 

1. The Secretary of War is hereby authorized and directed, 
through and with the aid of any persons or instrumentalities 
that he may designate, to take possession of the plants and 
facilities of the Farrell Cheek Steel Company, located in and 
around Sandusky, Ohio, and, to the extent that he may deem 
necessary, of any real or personal property and other assets 
wherever situated, used in connection with the operation there¬ 
of : to operate or to arrange for the operation of the plants and 
facilities in any manner that he deems necessary for the suc¬ 
cessful prosecution of the war'; to exercise any contractual or 
other rights of the Farrell Cheek Steel Company and to con¬ 
tinue the employment of. or to employ, any persons, and to do 
anv other thing that he mav deem nccessarv for, or incidental 
to. the operation of the said plants and facilities and the pro¬ 
duction. sale and distribution of the products thereof; and to 
take any other steps that he deems necessary to carry out the 
provisions and purposes of this Order. 

2. The Secretary of War shall operate the said plants and 
facilities pursuant to the provisions of the War Labor Disputes 
Act. and during his operation of the plants and facilities shall 
observe the terms and conditions of the interim directive order, 
dated March IS, 1944, and the final directive order, dated April 
1, 1944. of the Fifth (Cleveland) Regional War Labor Board, 
as amended by the directive order of the National W~ar Labor 
Board, dated July 12, 1944. provided that the Secretary of War 
is authorized to pay the wage increases specified in said directive 
orders, which accrued from the effective dates specified in said 
directive orders to the date possession of said plants and facili¬ 
ties is taken under this Order, only out of the net operating 
income of said plants and facilities during the period of their 
operation by the Secretary of War. In the event that it appears 
to the Secretary of War that the net operating income of said 
plants and facilities will be insufficient to pay the foregoing 
accrued wage increases, the Secretary shall make a report to 
the President with respect thereto. 

3. The Secretary of War is authorized to take such action, 
if any. as he may deem necessary or desirable to provide pro¬ 
tection for the plants and all persons employed or seeking em¬ 
ployment therein. 

28 4. Possession, control, and operation of any plant or 

facility, or part thereof, taken under this order, shall be 
terminated by the Secretary of War within 60 days after he 
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determines that the productive efficiency of the plant, facility, 
or part thereof prevailing prior to the existing interruptions of 
production, referred to in the recitals of this order, has been 
restored. 

Franklin D. Roosevelt. 

The White House, 

September 23,191^. 

[F. R. Doc. 44-14753; Filed, Sept. 25, 1944; 11: 32 a. m.] 

29 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 25706 

Farrell-Cheek Steel Company, an Ohio Corporation, 
Sandusky, Ohio, plaintiff 
vs. 

National War Labor Board, William H. Davis, Individ¬ 
ually and as Chairman and a Member of the National 
War Labor Board, George W. Taylor, Individually and 
as Vice-Chairman and a Member of the National War 
Labor Board, Frank P. Graham, Lloyd K. Garrison, Van 
A. Bittner, George Meany, R. J. Thomas, Matthew 
Woll. Frederick S. Fales, H. B. Horton, George H. Mead, 
and James Tanham, Individually and as Members of 
the National War Labor Board, and Fred M. Vinson, 
Director of Economic Stabilization, defendants 

Filed January 24, 1945. Charles E. Stewart, Clerk. 
Amendment to complaint 

Now comes the plaintiff and amends the complaint hereto¬ 
fore filed herein by striking out Paragraphs 22, 23, and 24 
thereof and inserting in lieu thereof the following: 

22. Not only has the Board abandoned and refused to adhere 
to the procedures and limitations of the War Labor Dis¬ 
putes Act in connection with the disputes between the plain¬ 
tiff and the Union, but the Board represents to the plaintiff 
and to the public and contends that its decisions are binding 
and enforcible and that directive orders issued by the Board 
or any Regional Board must be complied with by the parties 
to a dispute or the parties punished for their 

30 failure to comply. The Board has stated in its decisions 
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and in hearings before the Board, and various members of 
the Board have publicly announced, that those who fail to' 
comply with the directive orders of the Board or the Regional 
Boards appointed by it will be subject to the imposition of 
sanctions until compliance is effected, or their plants and prop¬ 
erties will be seized by some branch of the Government and 
the directive order placed in effect. Plaintiff contends and 
asserts that the orders of the Board are not binding on the 
plaintiff and that the plaintiff is free to accept or reject the 
orders of the Board as it deems advisable, and that the decisions 
of the Circuit Court of Appeals for the District of Columbia 
in Employers Group of Motor Freight Carriers. Inc. et al v. 
National War Labor Board, et al., decided June 2, 1944, and 
National War Labor Board, et al. v. Montgomery-Ward & Co., 
Inc., decided July 9. 1944, hold that such orders are not bind¬ 
ing upon or enforcible against the parties thereto, including 
this plaintiff, but are merely advisory and recommendatory. 

23. Pursuant to its representations and contentions, the 
members of the Board have conspired together and with other 
governmental officials, including the Director of Economic 
Stabilization, and have entered into a concerted plan and pro¬ 
gram to impose their directive orders upon the parties to a dis¬ 
pute before the Board, including this plaintiff, and by coercion 
and coercive practices to deny such parties, including this plain¬ 
tiff', the right to freely determine whether or not to accept or 
reject the directive orders of the Board, and to interfere with 
the rights of such parties, including this plaintiff, to con- 
31 duct their businesses free from administrative interfer¬ 
ence in the making of such decisions. It is part and 
parcel of the said conspiracy and concerted plan and program 
to require parties to a dispute, including this plaintiff, who 
have failed to place in effect the directive orders of the Board, 
to appear before its Regional Board in the region where the 
dispute arose to “show cause’’ why the directive order has 
not been placed in effect, and then anc^ there, before the public 
and the unions, to characterize such parties, including this 
plaintiff, as law violators, as unpatriotic persons, and as per¬ 
sons interfering with the war effort. If compliance with the 
Board's orders is not thereby effected, the Board summons the 
noncomplying party to a public hearing before the Board it¬ 
self at Washington to again “show cause’’ why the Board’s 
orders are not complied with, and then and there, before the 
union and the public, to again excoriate the noncomplying 
party and hold it out as unpatriotic and a violator of the law 
and as interfering with the war effort. At such hearing mem- 
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bers of the union are told that they have a right to a labor 
contract conforming to the directive orders and that the Board 
will do all in its power to see that the union receives such a con¬ 
tract. Members of the union are told and encouraged to be¬ 
lieve that the “no-strike” pledge of unions is abrogated and 
annulled by the failure of the other party to the dispute to 
accept and place in effect the directive orders of the Board. 
It is also part and parcel of the conspiracy and concerted plan 
and program that, if compliance is not thereby effected, to 
thereafter communicate with the Director of Economic Sta¬ 
bilization and request and encourage the imposition of sanc¬ 
tions on the noncomplying party to the disputes until such 
party complies with the directive order of the Board, such 
sanctions to take the form of withholding or withdrawing 
32 of orders by the Government, the withholding and with¬ 
drawing of priorities for raw materials, and withholding 
the use of the employment agencies of the United States for 
securing employees; and, if such sanctions cannot be imposed 
by the Director of Economic Stabilization without injury to 
the war effort, to report the noncompliance to the President 
and to consult with, request and encourage the advisers to the 
President to seize the plants and properties of the noncomply¬ 
ing party and to place the directive order in effect by the use 
of the Army, Navy or some other branch of the Govern¬ 
ment. Said conspiracy and concerted plan and program has 
for its ultimate purpose the coercion of the noncomplying party 
to accept and place in effect the directive orders of the Board 
and to interfere with the business of the noncomplying party 
and its free choice to accept or reject the directive orders of 
the Board, all beyond the powers of the Board and in viola¬ 
tion of the lawful rights of parties to a dispute before the Board 
to freely decide whether or not to accept the directive order 
of the Board and conduct its business without interference. 

24. Pursuant to said conspiracy and concerted plan and pro¬ 
gram, the Board and other representatives of the Government 
have taken the following unlawful action: 

A representative of the Board at its Regional Office at Cleve¬ 
land, Ohio, on August 21, 1944. notified plaintiff that the direc¬ 
tive orders of the Board were binding upon the plaintiff and 
that it must comply therewith. 

On August 23, 1944, by telegram to the plaintiff, the Board 
ordered the plaintiff to appear before the Regional Board at 
Cleveland, Ohio, and “show cause” why the directive orders of 
the Board should not be obeyed by the plaintiff. 
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At a hearing before the Regional Board at Cleveland 
33 on August 25. 1944, various members of the Regional 
Board stated in the presence of representatives of the 
Union that the plaintiff had an obligation to comply with the 
directive orders of the Board and that it was taking an un¬ 
warranted and unpatriotic position in failing to comply with 
the directive orders, and that in failing to so comply the plain¬ 
tiff was denying to the Union and its members a labor contract 
to which the Union had a legal right. 

Thereafter, on the same date, the Regional Board tele¬ 
graphed the Board at Washington to impose the directive 
orders upon the plaintiff and to force compliance therewith; 
and this telegram was made public and was reprinted in various 
newspapers and periodicals. 

Thereafter, on September 9, 1944, the plaintiff was sum¬ 
moned before the Board at Washington to “show cause” why 
the directive order had not been placed in effect, at which time 
and place the Union was represented and members of the press 
were present. At that hearing a member of the Board stated 
that the purpose of the hearing was to determine why there had 
not been compliance, plaintiff's decision not to accept certain 
of the directive orders of the Board was called “defiance” of the 
Government of the United States, and the Board stated that 
plaintiff was not at liberty to comply or not comply with the 
directive orders of the Board as it might determine in its own 
judgment. 

During an intermission at this meeting on September 9, 1944, 
a member of the Board stated to representatives of the plain¬ 
tiff that the plaintiff had only one alternative, either to accept 
the directive order of the Board and put it into effect or let 
the plant be seized, in which event the Army would put the 
order into effect. 

Immediately after the hearing on September 9, 1944, the 
Board voted to send the matter to the President to enforce 
compliance. At that time there was no strike or labor dis¬ 
turbance at the plant. 

On September 11. 1944, the Board urged the Director of 
Economic Stabilization to apply Executive Order No. 9370 and 
to withhold Government orders from plaintiff, to cancel pend¬ 
ing Government orders with plaintiff, and to withhold priorities 
for raw materials from plaintiff; and later received a reply 
from the Director that he could not do so because it would 
impede the war effort. 

On September 22, 1944, Mr. William H. Davis, Chairman 
of the Board, wrote the President, stating that there was a labor 
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disturbance at the plaintiff’s plant arising from the refusal of 
the plaintiff to accept the directive orders of the Board. 

On September 25, 1944, the Army of the United States seized 
possession of the plant of the plaintiff at Sandusky, 

34 Ohio, pursuant to an Executive Order of the President, 
and then and there placed in effect the directive orders 

of the War Labor Board. In other respects the operation of 
the plant is conducted as it was prior to the seizure, the vice- 
president of the company having been appointed the repre¬ 
sentative of the Army to operate the plant in the same manner 
as it had operated prior to the seizure except that the employees 
were to be governed by the provisions of the directive orders of 
the War Labor Board. 

Representatives of the Army in possession of said plant of 
the plaintiff have stated to the plaintiff that production has 
been restored and they now desire to return possession of the 
plant but will not do so until the plaintiff agrees to place the 
directive order in effect or the plaintiff arrives at some volun¬ 
tary agreement with the Lmion which is satisfactory to both 
parties. 

The directive orders of the Board in the dispute between the' 
plaintiff and its Union are continuing in nature and remain 
in effect until otherwise ordered by the Board; and the de¬ 
fendants continue their conspiracy and concerted plan and 
program to impose the directive orders of the Board on the 
plaintiff, to coerce plaintiff to accept said orders and place them 
in effect, and to threaten the plaintiff with the enforcement of 
the directive orders of the Board. The conspiracy and con¬ 
certed plan and program of the defendants, and the actions 
taken pursuant thereto, have had and will continue to have the 
effect of disturbing the relations between the plaintiff and the 
Union representing its employees and the employees them¬ 
selves, to decrease the productive effort of the employees, to 
destroy the employees’ confidence in the plaintiff, and to pre¬ 
vent plaintiff from adjusting its disputes and differences. 

25. The issuance by the Board of its directive order in the 
dispute between the plaintiff and the Union, and the procedures 
followed in connection with the issuance of said order, 

35 are contrary to and in violation of the Constitution and 
laws of the United States, and particularly the War 

Labor Disputes Act. The War Labor Disputes Act requires 
that the Board provide plaintiff with a public hearing with 
respect to its disputes with the Union; that any decision shall 
be made on the merits of the dispute with knowledge of the 
facts concerning and surrounding the dispute and not based on 
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policies of the Board; that the decision shall contain only pro¬ 
visions customarily included in collective bargaining agree¬ 
ments governing the relations between the parties, and shall 
conform to statutory law and otherwise be fair and equitable 
to both employer and employee. None of these statutory re¬ 
quirements have been observed by the Board in connection 
with the dispute between the plaintiff and its Union, and the 
directive order issued by the Board is therefore a nullity 
whether or not the order is enforcible or reviewable as such. 

The conspiracy and concerted plan and program of the 
Board and other governmental officials to coerce plaintiff to 
accept the directive order of the Board, and its active and con¬ 
tinuing threats to enforce the directive order, is contrary to and 
in violation of the Constitution and laws of the United States 
and beyond the powers of the Board. The orders of the Board 
being unenforcible and nonreviewable and recommendatory 
and advisory in nature, the plaintiff is entitled to make its 
choice whether to accept or reject the directive orders of the 
Board without the interference of the Board or any other gov¬ 
ernmental official and to make that choice free from any coer¬ 
cion or threats of enforcement ; and plaintiff is entitled to deal 
with its Union in the light of the directive orders of the 
Board free from the interference of the Board and other 
36 governmental officials. 

26. No provision is made, either by law’ or executive 
order, for any review of the decisions of the Board in any court 
under which plaintiff can seek determination of the controver¬ 
sies herein set forth, and unless this court takes jurisdiction of 
this case and determines the controversies herein, plaintiff will 
suffer irreparable damage to its business and property. Plain¬ 
tiff is without remedy writh respect to the illegal and uncon¬ 
stitutional actions and threatened actions of the defendants 
herein except in this court. 

Farrell-Cheek Steel Company, 

Hugh Lynch, 

By Hugh Lynch, 

616 Transportation Bldg., Washington, D. C., 

By Charles M. Price, 

Harold D. Burgess, 

134 South LaSalle Street, Chicago, Illinois, 

Its Attorneys. 

Receipt of copy acknowledged January 24, 1945. 

Harry I. Rand, 
of Counsel for Defendants . 
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37 In the District Court of the United States 
for the District of Columbia 

Civil Action No. 25706 < 

Farrell-Cheek Steel Company, plaintiff 

v. 

National War Labor Board, William H. Davis, Individually 
and as Chairman and a Member of the National War 
Labor Board, George W. Taylor, Individually and as Vice- 
Chairman and a Member of the National W’ar Labor 
Board, Frank P. Graham, Lloyd K. Garrison, Van A. Bitt¬ 
ner, George Meany, R. J. Thomas, Matthew Woll, Fred¬ 
erick S. Fales, H. B. Horton, George H. Mead, and James 
Tanham, Individually and as Members of the National 
War Labor Board, and Fred M. Vinson, Director of Eco¬ 
nomic Stabilization, defendants 

Filed Jan. 29,1945. Charles E. Stewart, Clerk. 

Stipulation 

It is hereby stipulated by and between the attorneys for the 
plaintiff and for the defendants that the motion filed by de¬ 
fendants on September 7, 1944, to dismiss the complaint in 
this proceeding or in the alternative for summary judgment be 
deemed a motion to dismiss the complaint as amended by the 
amendment to the complaint filed by plaintiff on January 24, 
1945, and in all respects so treated. 

Hugh Lynch, 

Hugh Lynch, 

Attorney jor Plaintiff. 
Francis M. Shea, 

Francis M. Shea, 
Attorney for Defendants. 
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43 In the District Court of the United States . 

for the District of Columbia 

Civil Action No. 25706 

Farrell-Cheek Steel Company, plaintiff 

v. 

National War Labor Board, et al., defendants 
Filed Feb. 20, 1945. Charles E. Stewart, Clerk. 

Order 

This cause having come on to be heard on January 31, 1945, 
on defendants' motion to dismiss the complaint, as amended, 
or in the alternative for a summary judgment for defendants; 
and having heard argument of counsel for the parties; and hav¬ 
ing considered the pleadings filed herein, the motion of defend¬ 
ants and the affidavits of Fred M. Vinson, William H. Davis, 
and Lloyd K. Garrison filed in support thereof, the affidavit 
and supplementary affidavit of Henry B. Castleman filed in 
opposition thereto, and the other proceedings held herein; it 
is by the Court this 20th day of February 1945, 

Ordered that the defendants’ motion to dismiss the com¬ 
plaint. as amended, or in the alternative for summary judg¬ 
ment for defendants be and it is hereby overruled. 

(S) Daniel W. O’Donoghue. 

Seen: 

Francis M. Shea, 

Asst. Atty. Gen., 

Edward M. Curran, 

U. S. Atty., 

Attorneys for Defendants. 
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45 United States Court of Appeals for the District of 

Columbia 

No. 8976—April Term, 1945 

National War Labor Board, et al., petitioners 

v. 

Farrell-Cheek Steel Company, respondent 

Before: Groner, Chief Justice, Edgerton, Associate Justice, 
and Laws. Chief Justice, United States District Court, sitting 
by designation. 

United States Court of Appeals for the District of Columbia. 
Filed Sept. 20, 1945. Joseph W. Stewart, Clerk. Filed Sept. 
29, 1945. Charles E. Stewart, Clerk. 

Order 

On consideration of the petition for allowance of special 
appeal herein and of the objections thereto, 

It is ordered by the Court that a special appeal from the order 
of Mr. Justice O’Donoghue entered in this cause on February 
20,1945, be, and it is hereby, allowed. 

The appeal will be placed on the summary docket for hearing 
at the October Term—fifteen minutes allowed to each side at 
the argument. 

Per Curiam. 

Dated September 20,1945. 

A true Copy, 

Test: 

[seal] Joseph W. Stewart, 

Clerk of the United States Court of 
Appeals for the District of Columbia . 
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